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In the Southern Division of the United States 
District Court, Northern District of California 


No. 31368 


PACIFIC HOMES, INC., a California Corpora- 


tion, 
Plaid, 
VS. 
UNITED STATES OF AMERICA, 
Defendant. 


COMBEAINT TO RECOVER TAXES PAID 
Plaintiff respectfully alleges as follows: 
First Claim for Relief 
[. 


Plaintiff is a corporation duly organized and ex- 
isting under and by virtue of the Laws of the State 
of California and is a resident of the Southern Divi- 
sion of the Northern Judicial District of California. 
Plaintiff was dissolved in the calendar year 1947, 

and on or about April 30, 1947, distributed all of its 
_ then known assets to its sole stockholder. Plaintiff 
proseeutes this action by reason of the authority 
contained in rule 17(b) of the Federal Rules of 
Civil Procedure, and by reason of the provisions of 
sections 5400, 5401 and 5402 of the California Cor- 
porations Code, which said last mentioned sections 
provide in substance and effect that a corporation 
which is dissolved nevertheless continues to exist for 
the purpose of winding up its affairs, prosecuting 
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and defending actions by or against, it, and enabling 
it to collect and discharge obligations and collect and 
divide its assets, and that any assets inadvertently 
or otherwise omitted from the winding up continue 
in the dissolved corporation for the benefit of the 
persons entitled thereto upon dissolution of the cor- 
poration. 
iil 

James G. Smyth was the duly appointed, qualified 
and acting Collector of Internal Revenue for the 
First District of California at all times during the 
period from May 14, 1945, to and including Sep- 
tember 27, 1951. Said James G. Smvth is not now 
in office as Collector of Internal Revenue. All 
amounts of United States Internal Revenue Taxes 
for the recovery of which suit is filed herewith were 
erroneously or illegally collected from plaintiff by 
defendant through said James G. Smyth as such 
Collector of Internal Revenue. All corporation tax 
returns hereinafter alleged to have been filed with 
defendant were filed with defendant through said 
James G. Smyth as such Collector of Internal Rev- 
enue. 

TTI. 

This is a cause of actual controversy of a civil 
nature arising under a law of the United States pro- 
viding for internal revenue, to wit, the ‘‘Internal | 
Revenue Code,’”’ enacted on February 10, 1939. as. 
Pubhe No. 1, 76th Congress, Ist sess. C. 2, 53 Stat. | 
1, as amended (Title 26, U.S.C.A., sections 1, et seq., 
as amended). | 


United States of America Hy) 


Ne 

Jurisdiction is conferred by Title 28, U.S.C.A., 
sections 1340 and 1346. 

Vv. 

Plaintiff was incorporated under the laws of the 
State of California on August 9, 1941, and there- 
after duly adopted a fiscal vear ending on the 31st 
day of May of each year for the purpose of closing 
its accounts and filing its tax returns. Plaintiff at 
all times herein mentioned maintained and closed its 
books on the acerual method of accounting and at 
all times herein mentioned plaintiff filed its Federal 
Corporation Income and Federal Corporation Ex- 
cess Profits Tax returns on the aecrual basis. 


‘ae 

During the fiseal vear ended Mav 31, 1946, plain- 
tiff sold certain personal property and also certain 
real property consisting of land and houses which 
had been previously constructed by plaintiff and 
held by plaintiff for rental and investinent purposes. 
All of said land. houses and personal property 
sold by plaintiff as herein in this paragraph VT 
alleged, had been held by plaintiff for rental and 
investment purposes more than six months preceding 
the respective sales of said property. Plaintiff real- 
ized from the sales of said real and personal prop- 
erty so held for more than six months, a gain of 


$327,268.85. 


bk 
In addition to the real and personal property sold 
by plaintiff, as more particularly described in para- 
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graph VI hereof, plaintiff, during the fiscal year 
ended May 31, 1946, also sold 39 parcels of improved 
real property, none of which had been held by plain- 
tiff for six months preceding their respective sales. 
Plaintiff sustained a loss of $9,561.66 from the sale 
of said 39 parcels. 

VIII. 

The sum of $317,707.19, representing the excess of 
the gain on the sales of the property described in 
paragraph VI hereof, over the loss on the sales of 
the improved real property deseribed in paragraph 
VIT hereof, constitutes a long-term capital gain 
which is not subject to United States Excess Profits 
Tax for the fiseal vear ended May 31, 1946, bv rea- 
son of the provisions contained in section 711 of the 
Tuternal Revenue Code. Said gain of $317,707.19 
constitutes gain from the sale of ‘‘Capital Assets,” 
as provided by section 117 of the Internal Revenue 
Code. 

TX. 

Plaintiff duly and regularly, and in the manner 
and within the time provided by law, filed its federal 
income and federal excess profits tax returns with) 
defendant for the fiscal year ended May 31, 1946, and | 
reported therein as net long-term capital gains the | 
net gains reported on the sales of the real and per- : 
sonal property referred to in paragraphs VI and | 
VII hereof. Plaintiff paid to defendant all of the. 
federal corporation income and excess profits i | 
shown to be due on its said returns so filed, as afore- | 
said, for the fiseal year ended May 31, 1946. There- | 
after, a deficiency of $111,151.11 was determined, | 


} 


| 
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with respect to federal corporation excess profits 
taxes, due from the plaintiff for the fiscal year ended 
May 31, 1946, and said sum of $111,151.11, together 
with interest thereon at 6% per annum from August 
15, 1946, was paid to defendant on or about Febru- 
ary 3, 1948. Said deficiency of $111,151.11 and in- 
terest thereon, was determined by including as sub- 
ject to United States Federal Excess Profits tax for 
the fiscal year ended May 31, 1946, the net gain of 
$317,707.19 more particularly deseribed in para- 
graph VIIT hereof. 
xe 
Within two vears from the date of the payment 
of said sum of $111,151.11 and interest thereon, to 
wit, on or about the 8th day of September, 1949, 
plaintiff duly and regularly, and in the manner pro- 
vided by law, filed with defendant in writing, on 
Treasury Department Form 843, ‘Claim’’ a claim 
for refund of said sum of $111,151.11, or such 
ereater or lesser amount as might be found legally 
refundable. Said claim alleged that said net gain 
' of $317,707.19 described in paragraph VITT hereof, 
‘represented the excess of the plaintiff’s long-term 
capital gain over the plaintiff’s short-term capital 
loss and, that accordingly, plaintiff had no Excess 
Profits Tax lability for the fiscal vear ended May 
31, 1946. 
x 
On or about the 21st day of March, 1950, said 
claim so filed by plaintiff, as alleged in paragraph 
X hereof, was disallowed in full by the Commis- 
‘sioner of Internal Revenue, and said Commissioner, 
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on or about the 21st day of March, 1950, gave notice 
in writing to plaintiff, by registered mail, of the 
said disallowance of plaintiff’s claim. 


Wherefore, plaintiff prays judgment against de- 
fendant as hereinafter set forth. 


Seeond Claim for Relief 


iL, 

Plaintiff hereby refers to and by such reference 
makes a part hereof, as though fully set forth herein 
at length, all of the allegations contained in para- 
graphs I, II, III, TV and V of plaintiff’s First 
Claim for Relief set forth herein. 


30, 

During the fiseal year ended May 31, 1947, plain- 
tiff sold certain real property consisting of land and 
houses which had been previously constructed by 
plaintiff and held by plaintiff for rental and invest- 
ment purposes. All of said real property sold by 
plaintiff, as herein in this paragraph If alleged, had 
been held by plaintiff for rental and investment 
purposes for more than six months preceding the: 
respective sales of said property. Plaintiff realized 
from the sales of said real property so held for more’ 
than six months a gain of $66,808.36. 


IIT. 
Said sum of $66,808.36 representing the gain on 
the sales of said real property described in para- 
graph IT hereof, constitutes a long-term capital gain” 
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and not ordinary income, for the fiscal year ended 
Mav 31, 1947, as provided by section 117 of the In- 
ternal Revenue Code. 

IV. 

Plaintiff duly and regularly, and in the manner 

and within the time provided by law, filed its Fed- 
eral Income Tax Return with defendant for the 
fiscal vear ended May 31, 1947, and reported therein 
as capital gains the gains reported on the sales of 
the real property referred to in paragraph IT hereof. 
Plaintiff paid to defendant all of the Federal Cor- 
poration Income Taxes shown to be due on its said 
return so filed for the fiscal year ended May 31, 1947. 
Thereafter, a deficiency in the amount of $7.083.47 
was determined with respect to federal corporation 
income taxes due from plaintiff. and said sum of 
$7,083.47, together with interest thereon at 6% per 
annum from August 15, 1947, was paid to defendant 
on or about February 3, 1948. Said deficieney of 
#7,083.47 and interest thereon, was determined by 
including as subject to United States Federal In- 
come Tax at ordinary rates and not at capital gain 
‘ates. the gain of $66,808.36, more particularly de- 
scribed in paragraph ITT hereof. 


We 
Within two years from the date of the payment of 
said sum of $7,083.47 and interest thereon, to wit, 
on or about the 8th day of September, 1949, plain- 
tiff duly and regularly, and in the manner provided 
by law, filed with defendant in writing, on Treasury 
“Department Form 843, ‘‘Claim,’’ a claim for refund 
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of said sum of $7,083.47, or such greater or lesser 
amount as might be found legally refundable. Said 
claim alleged that said gain of $66,808.36 was prop- 
erly reported by plaintiff on its Federal Corpora- 
tion Income Tax Return as long-term capital gain 
and that said sum was not taxable as ordinary in- 
come. 
VI. 

As a result of deficiencies alleged to be due from 
plaintiff for additional federal income and exeess 
profits taxes for fiscal years ended prior to May 31, 
1947, plaintiff paid interest on or about February 
3, 1948, to defendant in the amount of $6,618.55, said 
interest being applicable to fiseal years ended May 
31, 1945, and May 31, 1946. Said sum of $6,618.55 
represents an interest acerual to and including 
April 30, 1947, and is an allowable deduction in the 
computation of plaintiff’s federal income and excess 
profits tax liability for the fiscal year ended May 31, 
1947. The amount of refund of federal income and 
excess profits taxes due to plaintiff applicable to 
said interest payment of $6,618.55 is the sum of 
$2,515.04, all as more particularly alleged and set 
forth in Treasury Department Form 843, Claim, 
heretofore filed by plaintiff, as alleged in paragraph 
V hereof. 

VII. 

On or about the 21st day of March, 1950, said 
claim so filed by plaintiff, as alleged in paragraph V 
hereof, was disallowed in full by the Commissioner 
of Internal Revenue, and said Commissioner, on or 
about the 21st day of March, 1950, gave notice in 
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writing to plaintiff, by registered mail, of the said 
disallowance of plaintiff’s claim. 


Wherefore, plaintiff prays judgment against de- 
fendant as hereinafter set forth. 


Third Claim for Rehef 


I 
Plaintiff hereby refers to and by such reference 
makes a part hereof, as though fully set forth 
herem at length, all of the allegations contained 
enacts | TLetT, IV, and Y of plant's 
First Claim for Relief set forth herein. 


TT. 

During the fiscal year ended May 31, 1945, plain- 
tiff sold certain real property consisting of land and 
houses which had been previously constructed by 
plaintiff and held by plaintiff for rental and invest- 
ment purposes. All of said land and houses sold by 
plaintiff, as herein in this paragraph IT alleged, had 
been held by plaintiff for rental and investment 
purposes for more than six months preceding the 
respective sales of said property. Plaintiff realized 
from the sales of said real property so held for 
more than six months, a gain of $76,040.80, of which 
amount $7,272.83 represented unrealized profits on 
installment sales which were deferred to future 


years, leaving a net gain applicable to the fiscal 


vear ended May 31, 1945, of $68,767.97. In addition 


to said net gain of $68,767.97, plaintiff during the 
fiscal year ended May 31, 1945, sold an unimproved 


parcel of real property which had been held by 
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plaintiff for investment for more than six months 
at the time of its sale, and plaintiff realized from 
said sale a gain of $424.21. 


OS 

The sum of $69,192.18, representing the aggregate 
gain from the sale of improved and unimproved real 
property, more particularly described in paragraph 
II hereof, constitutes long-term capital gain which 
is not subject to United States excess profits tax for 
the fiscal vear ended May 31, 1945, by reason of the 
provisions contained in section 711 of the Internal 
Revenue Code. Said gain of $69,192.18 constitutes 
gain from the sale of ‘‘capital assets,’’ as provided 
by section 117 of the Internal Revenue Code. 


LN 

Plaintiff dulv and regularly, and in the manner 
and within the time provided by law, filed its federal 
income and federal excess profits tax returns with 
defendant for the fiseal vear ended May 31, 1948, 
and reported therein, as long-term capital gains, the 
sum of $69,192.18, representing net gains reported 
on sales of said real property described in para- 
graphs II and IIT hereof. Plaintiff paid to defend- 
ant all of the federal income and excess profits taxes 
shown to be due on its said returns so filed as afore- 
said, for the fiscal year ended May 31, 1945. There- 
after, a deficiency of $18,741.37 was determined with 
respect to federal corporation excess profits taxes 
due from plaintiff for the fiscal year ended May 31, 
1945, and said sum of $18,741.37, together with in- 
terest thereon at 6% per annum from August 15, 
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1945, was paid to defendant on or about February 
3, 1948. Said deficiency of $18,741.37 and interest 
thereon was determined by including, as subject 
to United States federal excess profits tax, the gain 
of $69,192.18 more particularly deseribed in para- 
graphs IT and IIT hereof. 


V. 

Within two vears from the date of the payment 
of said sum of $18,741.37 and interest thereon, to 
wit, on or about the 8th dav of September, 1949, 
plaintiff duly and regularly, and in the manner pro- 
vided bv law, filed with defendant in writing, on 
Treasurv Department Form 843, Claim, a claim for 
refund of said sum of $18,741.37, or such greater or 
lesser amount as might be found legally refundable. 
Said claim alleged that said gain of $69.192.18 rep- 

resented a long-term capital gain and that, aceord- 
ingly, plaintiff had no excess profits tax Hability 
for the fiscal year ended May 31, 1945. 


Ve 

On or about the 6th day of February, 1951, said 
Claim so filed by plaintiff, as alleged in paragraph 
V hereof, was disallowed in full by the Commis- 
-sioner of Internal Revenue, and said Commissioner, 
on or about the 6th day of February, 1951, gave 
‘notice in writing to plaintiff, by registered mail, of 
ithe said disallowance of plaintiff’s claim. 


Wherefore, plaintiff pravs judgment against de- 
fendant as hereinafter set forth. 
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Fourth Claim for Relief 


i 
Plaintiff hereby refers to and by such reference 
makes a part hereof, as though fully set forth herein 
at Jeneth, all of the allegations contained in para- 
graphs I, IT, ITI, IV and V of plaintiff’s Firg 
Claim for Relief set forth herein. 


iis 

Duving the fiscal vear ended May 31, 1945, plain- 
tiff sold certain real property consisting of land 
and houses which had been previously constructed 
by plaintiff and held by plaintiff for rental and in- 
vestment purposes. All of said land and houses sold 
by plaintiff, as herein in this paragraph IT alleged, 
had been held by plaintiff for rental and investment 
purposes for more than six months preceding the 
respective sales of said property. Plaintiff realized 
from the sales of said real property so held for more 
than six months a gain of $76,040.80, of which 
amount $7.272.88 represented unrealized profits on 
installment sales which were deferred to future 
years, leaving a net gain applicable to the fiscal year 
ended Mav 31, 1945, of $68,767.97. In addition to 
said net gain of $68,767.97, plaintiff, during the 
fiscal year ended May 31, 1945, sold an unimproved 
pareel of real property which had been held by) 
plaintiff for investment for more than six months 
at the time of its sale, and plaintiff realized from| 
said sale a gain of $424.21. 
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III. 

The sun of $69,192.18, representing the aggregate 
gain from the sale of improved and unimproved 
real property more particularly described in para- 
graph IT hereof, constitutes long-term capital gain 


and does not constitute ordinary ineome subject to 
tax as provided in the United States Internal Rev- 


enue Code. Said gain of $69,192.18 constitutes gain 
from the sale of ‘‘capital assets’? as provided in 
section 117 of the Internal Revenue Code. 


IV. 


Plaintiff duly and regularly, and in the manner 


-and within the time provided by law, filed its federal 
“income and federal excess profits tax returns with 


defendant for the fiscal vear ended May 31, 1945, 
and reported therein as long-term capital gains the 
sum of $69,192.18, representing net gains reported 
on the sales of real property referred to in para- 
graphs IT and TIT hereof. Plaintiff paid to defend- 
ant all of the federal corporation income and excess 
profits taxes shown to be due on said returns so filed 
as aforesaid, for the fiscal year ended May 31, 1945. 
Thereafter, a deficiency of $4,065.53 was determined 
with respect to the federal corporation income tax 
due from plaintiff for the fiseal year ended May 31, 
1945, and said sum of $4,065.53, together with in- 


terest thereon at 6% per annum from August 15, 


1945, was paid to defendant on or about Februarv 
8, 1948. Said deficiency of $4,065.53 and interest 
thereon was determined by including as subject to 
United States corporation income tax at ordinary 
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rates and not as long-term capital gain, the said 
gain of $69,192.18, more particularly described in 
paragraph IIT hereof. 

V. 

Within two years from the date of the payment 
of said sum of $4,065.53 and interest thereon, to wit, 
on or about the 8th day of September, 1949, plain- 
tiff dulv and regularly and in the manner provided 
by law, filed with defendant, in writing, on Treasury 
Department Form 843, Claim, a claim for refund of 
said sum of $4,065.53, or such greater or lesser 
amount as might be found legally refundable. Said 
claim alleged that said gain of $69,192.18 represented 
long-term capital gain taxable as provided in see 
tion 117 of the United States Internal Revenue 
Code and not taxable as ordinary income. 


wale 

On or about the 15th day of May, 1950, said 
claim so filed by plaintiff, as alleged in paragraph 
V hereof, was disallowed in full by the Commis- 
sioner of Internal Revenue, and said Commissioner, 
on or about the 15th day of May, 1950, gave notice 
in writing to plaintiff, by registered mail, of the 
said disallowance of plaintiff’s claim. 


Wherefore, plaintiff prays judgment against de- 
fendant as follows: 


1. For the sum of $111,151.11, together with 
interest thereon at 6% per annum from August 19, 
1946; and 


2. For the sum of $7,083.47, together with in- 
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terest thereon at 6% per annum from August 15, 
1947; and 


3. For the sum of $18,741.37; together with in- 
terest thereon at 6% per annum from August 15, 
1945; and 

4. For the sum of $4,065.53, together with in- 
terest thereon at 6% per annum from August 15, 
1945; and 


». For plaintiff’s costs incurred herein; and 


6. For such other and further relief as to this 
Court may seem proper in the premises. 


/s/ lL. W. WRIXON, 
Attorney for Plaintiff. 


[Endorsed]: Filed March 19, 1952. 


[Title of District Court and Cause. ] 


ANSWER 


Comes Now the United States of America. de- 
fendant herein, by and through Chauneev Tramu- 
tolo, United States Attorney in and for the Northern 
District of California, and for its answer to the 
eomplaint filed in the above-entitled action. alleges 
and savs as follows: 


First Claim for Relief 


1. Defendant admits the allegations contained in 
| paragraph I of plaintiff’s first claim for relief. 
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2. Defendant denies that any United States in- 
ternal revenue taxes, for the recovery of which the 
above-entitled action 1s filed, were erroneously or 
illegally collected. Defendant admits the remaining 
allegations contained in paragraph II of the plain- | 
tiff’s first claim for relief. | 

3. Defendant admits the allegations contained in | 
paragraph JIT of plaintiff’s first claim for relief. 


4. Defendant admits the allegations contained in 
paragraph IV of plaintiff's first claim for relief. 


5. Defendant admits the allegations contained in) 
paragraph V of the plaintiff’s first claim for relief. 


6. Defendant denies the allegations contained in 
paragraph VI of plaintiff’s first claim for relief, 
except that it admits the following: | 

(a) That during the fiscal year ended May | 
31, 1946, plaintiff sold certain personal property | 
and also certain real property consisting of land | 
and houses. 


(b) That plaintiff realized from the sales of | 
the said real and personal property a gain of 
$327,268.85. 


7. Defendant admits the allegations contained in 
paragraph VII of plaintiff’s first claim for relief. 


8. Defendant denies the allegations contained in — 
paragraph VIII of the plaintiff’s first claim for 
relief. | 


9. Defendant admits the allegations contained in 
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paragraph IX of plaintiff’s first claim for relief 
except that it denies that the deficiency and interest 
there described were paid on February 3, 1948. De- 
fendant alleges that payments aggregating the sum 
alleged and interest were made on February 4, April 
21 (by credit application), May 19 and September 
13, 1948. 


10. Defendant admits the allegations contained 
m paragraph X of plaintiff’s first claim for relief. 


11. Defendant admits the allegations contained 
in paragraph XI of the plaintiff’s first claim for 
relief, 

Second Claim for Relief 


12. Defendant’s answer to paragraph I of plain- 
tiff’s second claim for relief is the same as that 
previously set forth in response to the allegations 
Piieinedsimeparactaplic 1, Tl, 111, lV and V of 
plaintiff’s first claim for relief. 


13. Defendant denies the allegations contained 
in paragraph IT of plaintiff’s second claim for re- 
hef, except that it admits the following: 


(a) That during the fiscal year euded May 
31, 1947, plaintiff sold certain real property con- 
sisting of land and houses. 


(b) That plaintiff realized from the sale of 
said real property a gain of $66,808.36. 
14. Defendant denies the allegations contained 
in paragraph IIT of plaintiff’s second claim for 
“relief. 
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1d. Defendant admits the allegations contained 
in paragraph IV of plaintiff’s second claim for 
relief except that it denies that the deficiency and 
interest there described were paid on February 3, 
1948. Defendant alleges that payments aggregating 
the sum alleged and interest were made on February 
4, 1948, and April 21, 1948 (by eredit appheation). 


16. Defendant admits the allegations contained 
in paragraph V of plaintiff’s second claim for re- 
hef. 


17. Defendant denies the allegations contained 
in paragraph VI of plaintiff’s second claim for re- 
hef. 


18. Defendant admits the allegations contained 
in paragraph VII of plaintiff’s second claim for 
relief. 

Third Claim for Relief 


19. Defendant’s answer to paragraph I of plain- 
tiff’s third claim for relief is the same as that pre- 
viously set forth in response to the allegations con- 
tained in paragraphs I, PT, IL], IV and V of plain- 
tiff’s first claim for relief. 


20. Defendant denies the allegations contained 
in paragraph IL of plaintiff’s third claim for relief, 
except that it admits the following: 

(a) That during the fiseal vear ended May 


31, 1945, plaintiff sold certain real property 
consisting of land and houses. 
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(b) That plaintiff realized from the sale of 
said real property a net gain of $68,767.97, ap- 
plicable to the fiseal vear ended May 31, 1945. 


(ec) That during the fiscal year ended May 
31, 1945, plaintiff sold an unimproved parcel of 
real property. 


(d) That plaintiff realized from the sale of 
said unimproved parcel of real property a gain 
of $424.21. 


21. Defendant denies the allegations contained 
| in paragraph TI of plaintiff’s third claim for re- 
lief. 


22. Defendant admits the allegations contained 
in paragraph IV of plaintiff’s third claim for relief 
except that it denies that the deficiency and interest 

there described were paid on February 3, 1948. De- 
fendant alleges that payments aggregating the sum 
alleged and interest were made on February 4, 1948, 
and on April 21, 1948 (by credit appleation). 


23. Defendant admits the allegations contained 
in paragraph V of plaintiff’s third claim for relief. 


24. Defendant admits the allegations contained 
in paragraph VI of plaintiff’s third claim for relief. 


Fourth Claim for Relief 


25. Defendant’s answer to paragraph I of plain- 
tiff’s fourth claim for relief 1s the same as that 
previously set forth in response to the allegations 
eontained in paragraphs I, Il, III, IV and V of 
plaintiff’s first claim for relief. 
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26. Defendant demes the allegations contained 
in paragraph IT of the plaintiff's fourth claim for 
relief except that it admits the following: 


(a) That during the fiscal year ended May 
31, 1945, plaintiff sold certain real property 
consisting of Jand and houses. 


(b) That plaintiff realized fiom the sale of 
said real property a net gain of $68,767.97, ap- 
plicable to the fiseal year ended May 31, 1945. 


(c) That during the fiscal vear ended May 
31, 1945, plaintiff sold an unimproved pareel of 
real property. 


(d) That plaintiff realized from the sale of 
said unimproved pareel of real property a gain 
of $424.21. 


27. Defendant denies the allegations contained 
in paragraph III of plaintiff’s fourth claim for 
relief. 


28. Defendant admits the allegations contained 
in paragraph IV of plaintiff’s fourth claim for re- 
lief, except that it denies that the deficiency deter- 
mined with respect to the Federal corporation income 
tax due from plaintiff for the fiscal vear ended May 
31, 1945, was $4,065.53, and alleges said deficiency 
Was $3,622.99; and defendant denies that plaintiff 
paid the sum of $4,065.53 on February 3, 1948, with 
interest, but alleges that it paid the aggregate sum 
of $3,622.99, with interest thereon, on the dates of 
February 4, 1948, and on April 21, 1948 Coy eredit 
application). 
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29. Defendant admits the allegations contained 
in paragraph V of plaintiff’s fourth claim for re- 
lief, except that it denies that plaintiff paid the sum 
of $4,065.53, with interest thereon. as a deficiency in 
corporation income taxes for the fiscal vear ended 
May 31, 1945, but alleges that the amount of said 
deficiency paid by plaintiff was $3,622.99. 

30. Defendant admits the allegations contained 
m paragraph VI of plaintiff’s fourth claim for 


relief. 


Wherefore, defendant demands judgment against 
plaintiff and costs. 


/s/ CHAUNCEY TRAMUTOLO, 
United States Attorney. 


[Endorsed]: Filed October 15, 1952. 


[Title of District Court and Cause. ] 


SP vLATION 


The parties to this action, through their respective 
counsel, herebv stipulate that the following facts 


are true: 


1. Pacific Homes, Inc., the plaintiff herein (here- 
inafter sometimes referred to as ‘‘Pacific’’), is a 


dissolved corporation. Pacific was incorporated 


under the laws of the State of California on August 
9, 1941, under the name of ‘‘Emergency Houses 
Corporation.’’ The corporate name was, on Decem- 


ber 22, 1941, changed to *‘ Pacific Coast Homes, Inc..”" 
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and on January 30, 1942, the corporate name was 
changed to ‘‘Pacifie Homes, Inc.”’ 


29. On November 12, 1946, a ‘‘Certificate of Elec- 
tion of Pacific Homes, Inc., to Wind Up and Dis- 
solve’ was filed with the Secretary of State of the 
State of California. On May 31, 1947, a ‘‘ Certificate 
of Dissolution of Pacifie Homes, Ine., a California 
ceorporation,’* was filed with the Secretary of State 
of the State of California. 


3. The only shares of stock issued by Pacific were 
50 shares of common stock issued for cash, at $100.00 
per share, on February 5, 1942—26 shares to David 
D. Bohannon and 24 shares to R. H. Chamberlain. 


4, On January 4, 1945, the Board of Directors of 
Pacifie authorized the purchase from David D. 
Bohannon of his 26 shares for $16,647.00. The pur- 
chase of said 26 shares was consummated on May 
10, 1945. Ross H. Chamberlain owned said 24 shares 
of Pacific from date of issuanee on February 5, 
1942, until the corporation was finally and formally 
dissolved, as set forth in paragraphs 1 and 2 hereof. 


5. Mr. Ross H. Chamberlain was one of the three 
incorporators of Pacific. Mr. David D. Bohannon 
was a Director and President of Pacific continuously 
from January 30, 1942, until January 4, 1945. M1. 
Ross H. Chamberlain was a Director and Secretary- 
Treasurer of Pacifie continuously from January 30, 
1942, until January 4. 1945. Mr. Ross H. Chamber- 
lain was a Director and President of Pacific con- 
tinuously from January 4, 1945, until Pacific was 
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finally and formally dissolved, as set forth in para- 
graphs 1 and 2 hereof. 


6. Pacific filed the following listed six appliea- 
tions for priorities on Form PD105. Each of said 
applications was for a preference rating to obtain 
materials which were required to construct single 
family defense housing dwellings. Each of said ay- 
plications was granted. Said applications may be 
summarized by tracts as follows: 


Name of Tract No. of Houses 
* Homewood 2065 
Dee. 31, 1941 175 houses 
April 6, 1942 31 houses 
Southwood 
July 13, 1943 re 
- Shoreview 63 
May 29, 19438 o1 houses 
July 7, 1943 9 houses 
Oct. 26, 1943 3 houses 


With the exception of application dated December 
31, 1941, relating to 175 houses in the Homewood 


— Tract, all of said appheations stated that the houses 


were to be built to rent. Said application dated De- 
cember 31, 1941, stated the houses were to be built 
for sale. Shortly before March 8, 1948, Pacific ad- 


*Although the priority applications filed with re- 
spect to the Homewood Tract covered onlv 206 
houses, 212 houses were in fact built in the Home- 
wood Tract. 
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dressed a letter to the Federal Housing Administra- 
tion relating to said December 31, 1941, application 
concerning 175 houses, said letter reading in part 
as follows: 


‘*All of the above houses are completed and 
occupied on the rental option plan. Although 
the original application was for the purpose of 
sale, we proceeded on the rental option basis and 
have given all occupants option to purchase.’’ 


(A copy of said letter is attached, marked 
Exhibit 1.) 
Plaintiff agrees to have available at the trial, the 
original of each of said applications bearing the ap- 
proval of the appropriate Government agencies. No 
objection will be made by either party to an offer of 
same into evidence by a party thereto. 


7. Attached hereto and marked Exhibits No. 2, 
3 and 4, are the following listed statements which 
summarize Pacifie’s financial and operating results 
relating to the ownership, rental and sale of houses 
for the period from its organization to April 30, 
1947, the date as of which its then remaining assets 
were transferred to Ross H. Chamberlain, its sole 
shareholder. Said exhibits 2, 3 and 4 may be sum- 
marized as follows: 


Statement Exhibit No. 
(a) Rents received, June 1, 1942, to April 
30, 1947 ........4. re ee 2 


(b) Profit from Real Property Sales, 
June 1, 1942, to April 30, 1947....... 3 
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(c) Investment in Real Property and 
notes and mortgages seeured thereby, 
payable as of the close of each fiseal 
year from May 31, 1942, to May 31, 

WP UOIMGMISIMC . 4... 0. -54 460s es eee es 4 


8S. Exhibits 5, 6 and 7 attached hereto are cor- 
rect statements of the facts therein set forth con- 
cerning the acquisition, rental and sale by Pacific 
of Houses at its Homewood, Southwood and Shore- 
view Tracts. 

9. The original or a copy of each of the fol- 
lowing listed tax returns filed on behalf of Pacific, 
namely, Form 1120, United States Corporation In- 
eome and Declared Value Excess Profits Tax Re- 
turns, and Form 1121, United States Corporation 
Exeess Profits Tax Returns, will be made available 
by defendant at the trial, and no objection will be 
made by either party to an offer of same into evi- 
dence by a party hereto: 

(a) Form 1120 for fiscal vear ended May 31, 
1947 ; 

(b) Forms 1120 and 1121 for fiscal vear 
ended May 31, 1946; 

(c) Forms 1120 and 1121 for fiscal year 
ended May 31, 1945. 


10. The parties agree that a copy of the Report 
of Revenue Agent E. Brenton, dated December 1, 
1947, relating to the examination of the Federal 
Tax Returns listed in paragraph 9 hereof will be 
made available at the trial, and no objection will 
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be made by either party to an offer of same into 
evidence by a party hereto. 


11. The houses built in the Homewood, South- 
wood and Shoreview Tracts referred to in para- 
graph 6 hereof, were constructed in areas which 
were designated as critical war effort areas in which 
there existed a manpower shortage and inadequate 
housing. 


12. None of the houses in the Southwood and 
Shoreview Tracts was leased with an option in the 
tenant to purchase the property. Houses in the 
Homewood Tract were initially leased under terms 
which eranted the tenants a 30-month option to pur- 
chase the property. 


18. The houses authorized to be construeted pur- 
snant to the pmority applications referred to in 
paragraph 6 hereof were constructed under a Fed- 
eral Housing Administration Title VI Loan made by 
various banks to Pacific. A separate loan was made 
bv the lending institution on each house, and a 
separate promissory note and deed of trust were 
executed by Pacific for each such loan. As a con- 
dition to the granting of such loans, Ross H. Cham- 
berlain and David D. Bohannon were required to 
and did individually and personally guarantee each 
loan made by the lending institution on each indi- 
vidual house until such house was completed and 
the loan became fully insured by the Federal Hous- 
ing Administration. 


14. During the three fiscal years which are in- 
volved in this suit, to wit, the fiseal years ended May 
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31, 1945; May 31, 1946, and May 31, 1947, Pacific 
sold the houses set forth in Exhibits 5, 6 and 7 at- 
tached hereto. Hach of the said houses sold during 
said three fiscal years was held by Pacifie for a 
period of more than six months prior to the date 
of sale. Seven houses in the Shoreview Tract shown 
on Exhibit 7 were sold during a prior fiscal vear, 
to wit, the fiscal year ended May 31, 1944, without 
being held by Pacific for a period of six months 
prior to the dates of sale. 


15. In the event the Court orders judgment be 
rendered for plaintiff that the gain realized from 
the sale of some or all of the houses held by Pacific 
for more than six months be taxed as long-term 
capital gain, instead of as ordinary income, and the 
parties hereto are unable to agree upon the principal 
amount of the judgment and/or the amount of in- 
terest to be added thereto, each of the parties, sub- 
ject to such order as the court may preseribe, shall 
have the right to offer sueh additional evidence as 
may be pertinent to a determination of the amount 
of such judgment and any interest thereon. 


Dated: December 13th, 1954. 
ela We AWW IR UXON. 
Vs CARL R.A SCHULZ, 
Attorneys for Plaintiff. 
LLOYD H. BURKE, 
United States Attorney ; 


By /s/ GEORGE A. BLACKSTONE, 
Assistant United States Attorney, Attorneys for 
Defendant. 
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EXHIBIT No. 1 


Mr. D. C. MeGinness, District Director, 
Federal Housing Administration, 

315 Montgomery Street, 

San Francisco, California. 


Re: Priorities Case No. 77-121-000866-Serial 
No. 1781. 


Dear Mr. MeGinness: 


No. Units: 175. 
No. Rooms: 5 (2 Bedrooms). 


Total Payment Per Mo. During Option Period: 
£45.00. 


Agreed Sales Price: (24) $4,100, (151) $4,000. 
Length Option. 30 Mos. 


The above application was filed under date of 
December 31, 1941. 


All of the above houses are completed and oe- 
cupied on the rental option plan. Although the 
original appheation was for the purpose of sale, 
we proceeded on the rental option basis and have 
given all occupants option to purchase. We now 
discover in our original application a sales price was 
set at $3,675. This obviously was an error as we did 
not vary from our original estimates of cost and 
sales price. The price set forth in the option given 
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to tenants is $4,100 for 24 of the units and $4,000 
for the balance of 151 units. The F.H.A. commit- 
ment on the 24 units is $3,700 and on the 151 units 
$3,600. The total monthly payment on all of the 
units is $4,500 per month each. 


We will appreciate the approval of the sales price 


as originally intended as above set forth. 


Very truly yours, 
PACIFIC HOMES, INC., 


D. D. BOHANNON, 
President. 
DDB :RW 


EXHIBIT No. 2 


Pacific Homes, Ine. 


Rents Received 
(Organization to liquidation of the company) 


June 1/42 June 1/43 June 1/44 
to to to 
Total May 31/43 May 31/44 May 31/45 
Homewood Traet: 
Gross rentals ........ $315,791.86 $ 83,480.81 $109,011.97 $ 94,085.78 
Expenses .............--- 250,501.18 69,248.58 81,882.58 75,184.89 
Net rental ineome..$ 65,290.68 $ 14,237.23 $ 27,179.39 $ 15,900.89 


Southwood Tract : 


33 
June 1/45 June 1/46 
to to 
May 31/46 Apr. 30/47 
$ 28,585.50 $ 627.80 
23,736.77 503.36 
$ 4,848.73 $ 124.44 


$ 26,430.60 
23,551.86 


$ 2,878.74 


$ 18,460.41 


15,767.23 
$ 2,693.18 
$ 900.00 
1,201.82 
$ (301.82) 
$ 10.82 
$ (10.82) 
$ 3,100.00 
pales 


$ 2,828.97 


Gross rentals ........$ 81,272.05 $ 11,961.32 $ 42,945.16 
Txpenses ..........---- 67,995.25 9,716.85 34,516.12 
Net rental ineome..$§ 13,276.80 $ 2,244.47 $ 8,429.04 
Shoreview Traet: 
Gross rentals ........ $ 65,811.12 $ 14,590.08 $ 32,645.63 
Expenses ..............-. 55,968.48 13,484.55 26,600.82 
Net rental income..$ 9,842.64 $ 1,105.53 $ 6,044.81 
Westwood Tract :* 
Gross rentals ........ $ 2,631.04 
Expenses .............--- 4,027.07 
Net rental income 
(QOS) unten $ (1,396.03) 
Bayshore Park Tract :* 
Gross rentals ....... 
Expenses ....-.....20: $ 43.28 
Net rental income 
(hE) aes $ (43.28) 
Morey Traet: 
Gross rentals ........ $ 3,100.00 
TDSSXCUISOS ccccemesceeee 2 iiledia 
Net rental ineome..$ 2,828.27 
Total—All Traets: 
Gross reutals ........ $468,606.07 $ 83,480.81 $135,563.37 $169,676.57 
Tex pense... 378,806.99 69,243.58 105,033.98 136,301.83 
Net rental ineome..$ 89,799.08 $ 14,237.28 $ 30,529.39 $ 33,374.74 


Note: 
TOL AIUTRS? eee $152,854.88 


$ 16,546.32 


*Purehased from Western Homes, Ine. 


Does not inelude any pro rata of Adminstrative expenses 


$ 15,204.80 


$ 20,190.91 


$ 12,936.28 


$ 58,675.23 


$ (65.03) 


210.42 
$ (275.45) 
$ 115.00 
115.88 
$ (.88) 
$ 1,731.04 
2,825.25 


$ (1,094.21) 


# (8246) 


$ 2,408.51 
3,687.37 


$ (1,278.56) 
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EXHIBIT No. 3 


Paeifie Homes, Ine. 


Profit from Real Property Sales 
(Organization to liquidation of the company) 


June 1/42 June 1/43 June 1/44 
to to to 
Total May 31/43 May 31/44 May 31/45 
Homewood Traet : 
Sales proeeeds ....$1,062,948.48 $ 4,566.23 $ 21,537.54 $483,276.17 
Costs and 
expense .......... 794,888.76 3,324.39 17,365.54 410,449.63 
Profit on sale ....$ 268,059.72 $ 1,241.84 $ 4,172.00 $ 72,826.54 
Southwood Tract : 
Sales proeeeds ....6 454,028.72 $ 16,393.03 
(Costs and 
expense 2.0... 349,374.48 14,038.27 
Profit on sale ...$ 104,654.24 $ 2,354.76 
Shoreview Traet: 
Sales proeeeds ....6 389,056.89 $ 38,146.09 $ 5,447.48 
Costs and 
expense ......-... 292,078.45 32,998.44 4,587.98 
Profit on sale ...6 96,978.44 $ 5,147.65 $ 859.50 
Westwood Traet: 
Sales proceeds ....6 108,989.66 
Costs and 
expense ........-. 79,564.09 
Profit on sale ....$ 24,425.57 
Bayshore Park Traet : 
Sales proceeds -...$ 6,331.37 
Costs and 
expense ......-... 3,855.74 
Profit on sale ..$ 2 475.63 
Morey Traet: 
Sales proeeeds ....$ 243,949.65 
Costs and 
expense .......... 253,547.61 
Profit on sale ...$ (9,597.96) 
Total— All Traets : 
Sales procecds ....$2,260,304.77 $ 4,566.23 $ 59,683.63 $505,116.68 
Costs and 
|xense se 1,773,309.13 Baal oe 50,363.98 429,075.88 
Profit on sale $8 486,995.64 $ 1,241.84 $ 9,319.65 $ 76,040.80 


Note: 
totaling ....$ 152,884.88 


June 1/45 
to 
May 31/46 
$493,542.58 
332,442.20 


$161,100.38 


$385,330.29 
296,676.05 


$ 88,654.24 


$338,613.32 
249,643.61 


$ 88,969.71 


$ 10,711.07 
10,102.78 


$ 608.29 


$237,554.96 


246,916.62 


$ (9,561.66) 


$1 465,552.22 


1,135,781.26 


June 1/46 
to 
Apr. 30/47 
$ 60,025.96 
31,307.00 


$ 28,718.96 


$ 52,305.40 
38,660.16 


$ 13,645.24 


$ 6,850.00 
4,848.49 


$ 2,001.58 


$ 93,278.59 
69,461.31 


$ 23,817.28 


$ 6.831.37 


3,805.74 


$ 6.594.69 
6,630.99 


$ (36.30) 


$225,386.01 


154,763.62 


_——_o ee eeeeeeeee—“—sS—SOSsSSOSSSSSC 


2 —— —————— —$$— 
————————————— ——— ——————— 


$ 16,546.32 


Does not inchide any pro rata of Administrative expenses 


$ 15,204.80 


$ 20,190.91 


Ga MOMo2 2 ate) 


$ 42,267.62 


EXHIBIT No. 4 


Pacifie Homes, Ine. 


Investment in Real Property and 
Notes and Mortgages Payable 


May 31/42 May 31/43 May 31/44 May 31/45 May 31/46 May 31/47 
Investment in 
Improved Property: 
COS $660,374.49 — $1,255,907.28 $920,731.94 $147,602.68 
Less allowance for 
depreciation ...... 15,743.50 38,846.29 46,286.95 6,121.85 
Depreciated cost .. $644,630.99 $1,217,060.99 $874,444.99 $141,480.83 
Construction in 
progress ............ $159,468.98 22 Sas 81,428.45 
Materials for 
construction ...... 65,890.37 
Subdivided lots .... 40,353.51 
$225,359.35 $644,630.99 — $1,217,060.99 $996,973.12 $263,262.79 
Federal Housing 
Administration, 
416% Wioan ........---- $188,200.00 $764,735.72 $1,312,968.40 $972,683.66 $144,514.73 
Note: 


sumed by Ross H. Chamberlain, Ltd: 
Mimproved real State: ..cc.ccescsesee--csseese, Ge exceszesceccisles Me... eS $ 26,731.65 


Federal Housing Administration loans 


At April 30, 1947, such houses as were not sold were assigned to and such loans as were not paid were as- 


desde sincrnesnie ee, ee, i eS $ 5,207.98 
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EXHIBIT No. 5 


Paeifie Homes, Inc.—Homewood Tract 


Summary Showing Sales of Houses, All But One 


of Whieh (Footnote e) Were Originally Oceupied by Tenants 


Col. 1 


Month and Year 
1942 


SOPtember’ ...c.--occscence 
WQtoligiiee = 
Novernber 
Deeember 
1943 

January 

Febrnary 
March 


August 
September 
Octoher 


19-44 
January 
February 
MUTOH ee eeeceseeccstassssc atte. 


July 
August 
September 
October ears. Seen G) 
November . 
December ..... 


1945 
Jannary 


February 
Mareh 


June 
August .. 
September 0.200020. 4 
(C101 ot ne 2 


1946 
Sr | 
Ili? ape 2 
NUNN cee 


ANWIRe: acces 
ANTES. oa, Bas een Lose 
Septemher 


Totals 


Under Leases With 30-Month Options to Purchase 


Col. 2 


(Homewood Traet) 


Col. 3 


Sales Made After 


Purchase Options 
Had Terminated_and 
After Houses Had After Last Purchase 
Been Occupled by 
New Tenant Under 
Simple Lease Without 
Purchase Option 


wore 


olen 


10 


aa90 


Sales Made More 
Than 30 Months 


Option Agreement 
Executed and 
Not Included in 
Columns 1 or 2 


ere 


_ 


I~ 


Col. 4 


All 
Other 
Sales 


1(a) 


i(a) 


1(b) 
1(a) 


1a) 
1(e) 


1(a) 


1{a)} 


Number of 
Houses 
on Hand 
Firat of 

Each Month 


50 

89 
156 
212 
212 
eae 
212 


212 
212 
212 
212 
211 
211 
209 
209 
209 
209 
209 
208 


207 


~ 
stella we 
oro co fn 


on 
Dale 


Col. 5 


Number of Months 
from Date House 
Figg (Sept. 1/42) 


Com; 
to 


mate House Sold 


Tot) 


al 


(a) These houses were sold less than 30 months after the last purchase option agreement was executed. 


\b) Unable to ascertain complete lease history. However, houses were completed and sold respective y Juae 
1, 1942—May, 1945 and July, 1942—June, 1946, periods of 37 and 47 months. Original purchase option lease 
agreements were dated August, 1942, and September, 1942, resPectively. 


(e) This house does not show evidenee of a signed lease 4greement. However, it was completed in August 
1942, and sold in August, 1945, a period of 36 months. 


(onstruction commenced approximately Jannary, 1942. 


Construction eompleted approximately September, 1942. 


EXHIBIT No. 6 


Pacific Homes, Inc.—Southwood Tract 


Summary Showing Sales of Houses at Southwood Tract—None 
of Which Were Ever Oecupied by Tenants Under Leases With 
Options to Purchase 


Number Number of Months 
of Houses from Date House 
Sales to Sales to Tinee ae Bea ae 

Month and Year Non-tenants Tenants Each Month House Sold 
1944 

CVENPIOEIINY cece oc eee eee ee re Pe rere er orem ep eer eee 12 

J ORBAN cae ncaa ee a PO ee ey 2 

FVIRUROID cscs ace Sa oe a SR op ae 

ANTON cecscesase2cehe tee a ee ee eer ere rae te 

HN I eas Ga a rcs 2 2oi nas ses cd ss Aue seu epenees occeey iudeeeteeteec sumone ie 

ANDING  ceccnstincesce eer ope Pee oe em EE ec ance eee Tz 

TRIS? cesectinreh te a ee Oe PY 72 

ANUOTUS oeceacco cS Par ee mE ie 

SS CNR CGHUILD Lee ac 0a cacao Ue 

COSROLIEP — ccccebeeeee es ee er eee Eee ee 

SCOOT TE sas ee cep or a ee ee 72 

Xe SEDO eee eee EE a 12 
1945 

SURINDER? cecexceeseee tease ee RRO 72 

DENSE cs ee a 

ITU ROD cess ee ee ee RR re er ae (2 

ANFOTON, secccsecciea3 pesca eee eR Bcc oe ee ee Uz 15 

1 1 cily gue eee Wk 0 eee 5(a) il 70 16 

AIIWEINVG:. ececonnterer cbse te Sie =e I i 1 69 17 

Jk gene 2 ce il 63 18 

STUER cs eee Ege er or 1 62 tg 

PSYEP UHR DIONNE eee ca ee ee, 3 61 20 

CONT ZONSKETE deste ee a 3 58 21 

INGEST IE cece a 5 1(b) 55 22, 

TEELOCELR TN VEO se Oc a 49 23 
1946 

UO RDNIESY acest eee eR PR ge ny 2 48 24 

TEN BLOTPUENT ER? cine eer OPER re pe 3 46 U5 

E\IICETiOs ct nee ea cp cewnce ceca 7 7 3 26 

EAGT) ceeeeesecetser oct eee aaa an As 7 3 29 ont 

ANIGISE cesses ae So se er 12 19 28 

CANOUAN®. .ccrcmececemcieceee tm eae Mae Meee Cn en eee ee 4 3 7 29 

ABIES ccesateie detract Ne ey Ee 1 0 30 
TROTANS cece cect ee ee aa ee G5) 18 


(a) One of these was sold to the manager of the tract who had been allowed to transfer his option from the 
Homewood tract. 


(b) Sold twiee. 


Construction commenced approximately August, 1948. 


Constrnetion completed approximately January, 1944. 


EXHIBIT No.7 


Pacific Homes, Inc.—Shoreview Tract 
Summary Showing Sales of Houses at Shoreview Tract—None 
of Which Were Ever Occupied by Tenants Under Leases With 
Options to Purchase 


Number bli of Months 
of Houses from Date House 
Sales to Sales to (a) Fi eau Sore o oe a 
Month and Year Nontenants Tenants Other Each Month House Sold 
1943 
CO) CUM ere rte eee ey ne 1c 1 
ENO MCNTDG Tipe tiene eee 2, re 4 
IO GGernie ree ene tens thor, Cr 2 
1944 
FETT Evis gieoc  ee eeNeeee eU.- Jss, 53 
LEP CUD Ea ee Cc 56 
"SALEQLS BY le ane ae a Es a 56 
Pitt ieee ee en eo. 56 
ANIMES? ease eres 2 Oey, Ns ee EC asus 56 
Willi ie ce ee ez een. Le ko 56 
OU As epee See Pe POO cc as 56 
BAUCUS tape ete oe os 56 
OW teM Welweee ae ee. 56 
Octoler tere see a 56 
INO NIGI Delos eee tee ce 0 56 
VYSTAR OTe gi aero a cer 56 
1945 
SUING; Veer eee are So 56 
Mebrianyeee eo. 56 
EV Rca Ieee ees ae oe san ud ee 56 
ONG Tell ere ee. ciee 1 56 14 
NE? pc ee RRP a AIRE al 5d 
IUGUDTa Gjpee scene than IE al ec 2, 55 16 
Mit lyase iio 53 
PANTOUIS b perce ese saeaats cece Cu 5 53 18 
Septem beni. .-2 0th eee eee se 1 1 48 19 
Chobe ny. Gin. .n15 ose eee es 2 2 46 20 
ING VGN DOT ce! ceo ee een 2 ee te 5 at call 
Meccin ere. Sewer oe 1 5 39 oe 
1946 
olf LUA ee ne 3 1 33 23 
TEP SIRE cae ea 3 qT 29 24 
ANE ROID he es te Saat 5 OO ae Wi car SR ere 10 2 19 OS 
PSST D Ma pe renee ter os Cc A” ORR eee ARB 2 if 26 
SIE ea ee ee eer 3 1 D ij 
FCN gape eee AR eh ive ict oe era ci PAMRO NS 8 1 if 28 
NII sce ee or cee ree eee oer cee 0 
TERRE Ue ger 38 18 7 


(a) This column represents sales where no written lease agreements were located in the file for cach house. 


Construction commenced approximately July, 1943. 


Construction completed approximately February, 1944. 


[Endorsed]: Filed December 13, 1954. 
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[Title of District Court and Cause.] 


MEMORANDUM OPINION 


This is an action to recover taxes which it is al- 
leged were erroneously or illegally collected from 
plaintiff. 


Roche, Chief Judge: 


Ross Chamberlain and David O. Bohannon were 
the organizers and sole stoekholders of Pacific 
Homes, Inc., Western Homes, Ine., Greenwood Cor- 
poration and Rollingwood Corporation. Each cor- 
poration followed a business pattern of renting de- 
fense housing to war workers (generally with an 
option to purchase) and then selling off the houses 
either to option holders or to others willing to buy. 


Plaintiff’s position is that the profits which re- 
sulted from their sales of defense housing were sub- 
ject to the capital gains tax of 25% under Section 
117 (j) of the U. S. Internal Revenne Code. De- 
fendant claims that the profits from the sales of 
defense housing should be taxed at ordinary income 
and excess profits tax rates in the same manner as 
if the houses constituted property held by plain- 
tiff primarily for sale to customers in the ordinary 
course of its trade of business. 


This specific issne has been considered by our 
Ninth Cireuit Court of Appeals in two eases, Roll- 
ingwood Corporation v. Commissioner of Int. Rev. 
(1951), 190 F. 2d 263; Lucille MeGah v. Commis- 
sioner of Int. Rev. (1954), 210 F. 2d 769. 
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In the Rollingwood Case the Tax Court found that 
the corporation held its houses primarily for sale to 
customers 1n the ordinary course of its trade or busi- 
ness within the meaning of Section 117 (3); there- 
fore, the profit from these sales was taxable as 
ordinary income and not as capital gain. 


In McGah v. Commissioner, 210 F. 2d 769, a dif- 
ferent situation existed than in the instant ease. In 
that case it clearly appeared that the builder was 
foreed to sell some of his houses in order to liqui- 
date an excessive bank indebtedness. Further, even 
at the time of trial the taxpayer continued to be en- 
gaged in the rental business. The court expressed 
the view that petitioner constructed the houses pri- 
marily for investment purposes, and went on to 
state that it found no support for the conclusion that 
the taxpayers had changed their admitted purpose 
of holding their properties for rental. 


Certainly, there may be a change of intent be- 
tween the time of acquisition of property and the 
time of sale, 1.e., the taxpayer may originally build 
houses for investment and then by frequent sales 
in later years demonstrate that renting had been 
forsaken and that the properties were then being 
held primarily for sale to customers. This occurred 
in the instant ease, and is evidenced by both the ex- 
pressed intent and the actual activities of the tax- 
paver. As early as December 9, 1943, before the 
corporation had made many sales, the intention to 
engage in the sale of houses was stated by the chair- 
man of the Board of the corporation and an ap- 


| 
{ 


United States of America 41 


propriate resolution was adopted authorizing future 
sales and ratifving previous sales. The minutes of 
the special meeting of the Board of Directors of 
December 9, 1943, are persuasive evidence of the 
actual intention of the corporation to engage in the 
business of selling houses. Once this decision to sell 
was made Pacific Homes made frequent, continuous 
sales of the housing. As stated in the Rollingwood 
ease such activity 1s ample to support a finding that 
the corporation was in the business of selling real 
property. 


Out of the total of 347 houses built by Pacific 
Homes, Inc., 7 were immediately sold and 212 were 
unmediately rented with options in the renters to 
buy. Such houses necessarily were held by the cor- 
poration from the very beginning for sale to the 
tenants, 1f the tenants decided to buy. The corpora- 
tion voluntarily chose this method of doing business 
and they had no alternative but to sell when the 
options were exercised. It was therefore in the 
course of its ordinary business to sell to tenants 
who exercised their options to buy. The exhibits 
show that 141 options were exercised by tenants of 
Pacific Homes. It can be seen that renting the houses 
with options in the tenants to purchase was itself an 
effective sales device. In the period from June, 1942, 
to September, 1946, Pacific Homes sold every one 
of the 347 houses it had built. 


The most that can be said in plaintiff’s favor, eon- 
sidering all of the evidence, is that it intended to 
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pursue whichever activity, renting or selling, proved 
more profitable, i.e., 1f the rental market were good 
they would continue to rent, but if the sales market 
were high they would sell. Under the Rollingwood 
decision, such intention is sufficient to make the 
profit from sales taxable as ordinary income. 

It is urged that the procedure followed by plain- 
tiff in disposing of a rental operation certainly did 
not follow the pattern of advertising and other sales 
promotion techniques used by real estate firms hold- 
ing real estate primarily for sale to customers in 
the ordinary course of their trade or business. How- 
ever, Mr. Chamberlain readily explained that the 
reason for this was the fact that the houses sold 
themselves. Thus, it was not necessary for the cor- 
poration to engage in an extensive advertising or 
selling campaign. When one considers the volume of 
houses sold, there is no question of the truth of the 
statement that these houses ‘‘sold themselves.’’ Ac- 
cording to Mr. Chamberlain, even the decision not to 
put up ‘‘for sale’’ signs had a sales motive in that a 
commodity in apparently ‘‘searce’’ supply is more 
attractive to a buyer. 


Viewing the acitvities of plaintiff in light of the 
legislative purpose and policy this court concludes 
that the houses in question were held by Pacific 
Homes primarily for sale to its customers in the 
ordinary course of its trade or business, and that the 
eain from sales thereof should be taxed as ordinary 
income. 


In accord with the above reasoning 
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It is Hereby Ordered that judgment be entered 
herein upon findings of fact and conclusions of law 
in favor of the defendant, United States of America, 
and that the respective parties pay their own costs. 


Date: February 2, 1955. 


/s/ MICHAEL J. ROCHE, 
Chief Judge, 
U.S. District Court. 


[Endorsed]: Filed February 2, 1955. 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OR ny 


The above-entitled case came on for trial on De- 
cember 13, 1954, plaintiff being represented by L. 
W. Wrixon, Esq., and Carl R. Schulz, Esq., and de- 
fendant being represented by Lloyd H. Burke, Esq., 
United States Attorney, and George A. Blackstone, 
Esq., Assistant United States Attorney. A stipu- 
lation of facts was filed, oral and documentary evi- 
dence were introduced, and the case was areued 
orally and on briefs. The Court having filed its 
memorandum order for judgment for defendant on 
February 2, 1955, the Court now makes the following 
Findings of Fact and Conclusions of Law: 


Findings of Fact 


1. This action is brought pursuant to 28 U.S.C., 
Section 1346(a)(1) by plaintiff against defendant 
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United States of America for the refund of cor- 
porate excess profits taxes for the fiscal year ending 
May 31, 1945, in the alleged sum of $18,741.37 plus 
interest; for the refund of corporate income taxes 
for the same fiscal year in the alleged sum of $4,- 
065.53 plus interest; for the refund of corporate 
excess profits taxes for the fiscal year ending May 31, 
1946, in the alleged sum of $111,151.11 plus interest ; 
and for the refund of corporate income taxes for the 
fiscal year ending Mav 31, 1947, in the alleged sum 
of $7,083.47 plus interest. 


2. Plaintiff was incorporated under the laws of 
California on August 9, 1941, and was dissolved on 
May 31, 1947. Twenty-sixes shares of plaintiff’s 
stock were originally issued to David D. Bohannon 
who sold such shares to plaintiff’s treasury on May 
10, 1945. Twenty-four shares of plaintiff’s stock 
were originally issued to Ross H. Chamberlain who, 
after May 10, 1945, was the sole stockholder of 
plaintiff corporation. 


3. Plaintiff was organized for the purpose of en- 
gaging in the business of developing real estate sub- 
divisions and renting and selling houses primarily 
to defense workers. Plaintiff so described its busi- 
ness on its federal tax returns, and plaintiff did in 
fact engage in such business during the period here 
In issue. 


4. On or about September 1, 1942, plaintiff com- 
pleted the construction of 212 single-family dwelling 
houses in a subdivision known as ‘‘ Homewood 
Tract.”? On or about January 1, 1944, plaintiff com- 
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pleted the construction of 72 single-family dwelling 
houses in a subdivision known as ‘‘Southwood 
Tract.’’ On or about February 1, 1944, plaintiff 
completed the construction of 63 single-family 
dwelling houses in a subdivision known as ‘‘Shore- 
view Tract.”’ 


5. Seven of the houses in the Shoreview Tract 
were sold in the last three months of 1943 immedi- 
ately upon construction. All 212 houses in the Home- 
wood Tract were initially rented after construction 
to defense workers under leases containing options 
in the tenants to purehase the houses within 30 
months. All of the houses in the Southwood Tract 
and the unsold houses in the Shoreview Tract were 
initially rented after construction without options 
in the lessees to buy the houses. 


6. On December 9, 1948, the Board of Directors 
of plaintiff authorized the future sale of plaintiff's 
houses and ratified past sales. At that meeting the 
Chairman of the Board of Directors of plaintiff 
expressed the intention of plaintiff to sell its houses. 
Thereafter plaintiff’s intention was to pursue which- 
ever activity, renting or selling, proved more profit- 
able. 


7. Renting the Homewood Tract houses with 
purchase options m the tenants was an effective 
sales device in that it created a ready-made sales 
market for those houses. Such houses were neces- 
sarily held for sale to tenants if they decided to ex- 
ercise their options. Plaintiff voluntarily and with- 
out any compulsion from Federal Governmental 
agencies or other third parties granted the options 
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to buy to the lessees of the Homewood Tract houses. 
Renting with option to buy was a method of doing 
business. In renting the Homewood Tract houses 
with options to buy, plaintiff was pursuing the same 
method of doing business as Western Homes, Inc., 
Rollingwood Corporation and Greenwood Corpora- 
tion, which corporations were initially wholly owned 
and managed by the same two steckholders who 1ni- 
tially owned and managed plaintiff corporation. 


8. After several months of rental experience, 
plaintiff found it to be unprofitable to continue to 
rent any of its houses. Plaintiff thereupon decided to 
hold all of its houses in the Homewood, Southwood 
and Shoreview Tracts primarily for sale to eustom- 
ers in the ordinary course of business in addition to 
those houses in the Homewood Tract which were al- 
ready held by plaintiff primarily for sale under out- 
standing lease-option agreements. The tract man- 
agers were then instructed by plaintiff to sell the 
houses as they became vacant. There was no eco- 
nomic pressure placed upon plaintiff by Federal 
Governmental agencies or other third parties to sell 
the houses. The decision to sell all of its houses was 
voluntarily made by plaintiff for the purpose of 
maxunizing its profits in the ordinary course of its 
trade or business. The sales here in issue took place 
after the decision was made to hold the houses 
primarily for sale. 


9. Commencing in June, 1944, and continuing 
through April, 1946, 137 houses in the Homewood 
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Tract were sold to tenants excreising options in 
their leases to purchase. Commencing in April, 1945, 
and continuing through August, 1946, the remaining 
69 houses in the Homewood Tract were sold to per- 
sons without options to buy. 


10. Commencing in April, 1945, and continuing 
through July. 1946, all 72 houses in the Southwood 
Tract were sold. 


11. Commencing in Apmil, 1945, and continuing 
through June, 1946, all remaining 56 houses in the 
Shoreview Tract were sold. 


12. The sales of the houses in the Homewood, 
Southwood and Shoreview Tracts were frequent and 
continuous during the tax years in question, and all 
of the houses in those tracts had been sold by the 
end of August, 1946. 


13. In addition to the sales of houses in Home- 
wood, Southwood and Shoreview Tracts, plaintiff 
sold all of its houses in three other tracts, not here 
in issue, during the fiscal years ending May 31, 1946, 
and May 31, 1947, plaintiff having acquired such 
other tracts in its fiscal year ending May 31, 1946. 
Plaintiff went out of business and dissolved on May 
31, 1947. 


14. Beeause of the wartime and postwar demands 
for houses, plaintiff’s houses were sold without the 
necessity of engaging in extensive advertising or 
sales campaigns. The houses in effect sold them- 
selves. The absence of ‘‘ For Sale”’ signs on the tracts 
had a sales motive and was a deliberate sales techni- 
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que of plaintiff to give prospective customers a 
sense of scarcity of available houses for sale and 
thereby make the house being sold seem more de- 
sirable. Most of the sales were made by plaintiff’s 
salaried tract managers but where their efforts were 
not sufficient, sales were effected through real estate 
brokers on a commission basis. Plaintiff’s selling 
activities under the circumstances, together with the 
frequency and continuity of sales, were sufficient to 
constitute a trade or business of selling houses. 


15. The houses in the Homewood Tract which 
were sold to tenants pursuant to options to buy were 
held primarily for sale to customers in the ordinary 
course of plaintiff’s trade or business from the time 
the lease-option agreements were executed. 


16. The houses in the Homewood Tract which 
were sold to persons without options to buy and the 
houses in the Southwood and Shoreview Tracts here 
in issue were held primarily for sale to customers 
in the ordinary course of plaintiff’s trade or busi- 
ness from the time when the decision was made, 
prior to the sales in question, to sell all houses as 
they became vacant including those not then subject 
to lease-option agreements. 


Conclusions of Law 


1. Income received by plaintiff from the sale of 
its houses during its fiscal years ending May 31, 
1945; May 31, 1946, and May 31, 1947, was taxable as 
ordinary income and not as eapital gain. 
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2. The Commissioner of Internal Revenue cor- 
rectly and lawfully determined the tax Hability of 
plaintiff for its fiscal vears ending May 31, 1945; 
May 31, 1946, and May 31, 1947. 

3. Defendant is entitled to judgment herein 
against plaintiff, dismissing its complaint and the 
claims therein stated with each party to pay its 
own costs. 

Let judgment be entered accordingly. 

Dated: February 16th, 1955. 


/s/ MICHAEL J. ROCHE, 
United States District Judge. 


Affidavit of Mail attached. 
Lodged February 9, 1955. 
[Endorsed]: Filed February 16, 1955. 


In the United States District Court for the Northern 
District of California, Southern Division 
Civil No. 31368 


PACIFIC HOMES, INC., a California Corpora- 


tion, 
Plaintiff, 
vs. 
UNITED STATES OF AMERICA, 
Defendant. 
JUDGMENT 


This cause came on regularly to be heard without 
a jury before the above-entitled Court, the Honor- 
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able Michael J. Roche presiding, on December 13, 
1954. Plaintiff appeared by L. W. Wrixon, Esq., 
and Carl R. Schulz, Esq. Defendant appeared by 
Llovd H. Burke, Esq., United States Attommey, and 
George A. Blackstone, Esq., Assistant United States 
Attorney. The stipulation of facts was filed, oral 
and documentary evidence were introduced, and the 
Court having made its findings of fact and conelu- 
sions of law, 

Now Therefore, by reason of the law and the evi- 


dence and the findings of fact and conclusions of 
law aforesaid, 


It is Hereby Ordered, Adjudged and Decreed that 
plaintiff take nothing by its action and that its com- 
plaint and the claims therein stated be and the same 
are dismissed without costs. 


Dated: February 16, 1955. 
/s/ MICHAEL J. ROCHE, 
Judge, United States District 
Court. 
Lodged February 9, 1955. 
[Endorsed]: Filed February 16, 1955. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Notice is Hereby Given that Pacific Homes, Inc., 
a California corporation, plaintiff above named, 
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hereby appeals to the United States Court of Ap- 
peals for the Ninth Circuit from the final judgment 
entered in this action on February 17, 1955. 


Dated: March 10th, 1955. 
Vo/ . W. WRIXON, 


/s/ CARL R. SCHULZ, 
Attorneys for Plaintiff. 


Reeeipt of Copy acknowledged. 
[Endorsed]: Filed March 10, 1955. 


The United States District Court, Southern District 
of California, Southern Division 


No. 31368 


PACIFIC HOMES, INC., a California Corpora- 


tion, 
Plant, 
ue 
THE UNITED STATES OF AMERICA, 
Defendant. 


Before: Hon. Michael J. Roche, Judge. 


REPORTER’S TRANSCRIPT ON APPEAL 
PROCEEDINGS ON TRIAL 


Appearances: 
For Plaintiff: 
L. W. WRIXON, ESQ., and 
CARL R. SCHULZ, ESQ. 
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For the Government: 
LLOYD H. BURKE, ESQ, 
United States Attorney, By 
GEORGE BLACKSTONE, ESQ., 
Assistant U. S. Attorney. 


* * * 


OPENING STATEMENT ON BEHALF OF 
Ds ees NE 


Mr. Wrixon: If it may please your Honor, there 
ave two cases which are before the Court. One is 
Pacific Homes, Inc., vs. United States, and the 
other is Western Homes, Inec., vs. United States. 
Both of the cases involve the same principle. 

With your Honor’s permission, I would prefer to 
refer first to the Pacific Homes, Inc., and then to 
the Western Homes, Ine. 

The case of Pacific Homes, Inc¢., is a suit by the 
plaintiff, a California corporation, to recover cer- 
tain Federal income and Federal excess profits taxes 
which the plaintiff contends were erroneously and 
illegally collected [8*] by the defendant for the 
plaintiff’s fiseal years ended May 31st, 1945, Mav 
3ist, 1946, and May 31st, 1947. The corporation 
was organized prior to those years, but during the 
vears 1943 and 1944, although it was an operating 
organization, there did not result in its operations 
any problem concerning taxes which is now before 
the Court. 


*Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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During the years 1943 and 1944 the plaintiff 
caused houses to be constructed for rental to war 
workers. The plaintiff leased these houses to war 
workers and ultimately sold the houses in these 
various tracts. Much of the story, factually, is told 
by the stipulation which has been entered into by 
the parties and certain exhibits which are attached 
to the stipulation. 

With vour Honor’s permission I propose to read 
into the record the stipulation of facts which has 
been entered into and at this time will not include 
in my opening remarks a number of factual mat- 
ters which might otherwise be included in an open- 
ing statement. 

Witnesses will be available to explain the exhibits 
which are attached to the stipulation, and to explain 
the circumstances under which the houses were con- 
structed by the plaintiff and rented and ultimately 
sold. 

In general, between the date of the incorporation 
of the plaintiff and the date of its final hquidation, 
the plaintiff collected an aggregate of approximately 
$469,000 in rents, [4] against which it paid some 
$379,000 in expenses—direct expenses, that is—leav- 
ing a net rental income of approximately $90,000. 
Statements are attached to the stipulation showing 
in detail the amount of those rents, segregated as 
between the various tracts, and the amount of the 
expenses, allocated likewise to the various tracts. 

Statements are also being presented showing by 
months the sales of houses that were made by the 
plaintiff from three of its tracts. These three tracts 
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are the Homewood Tract, which was completed ap- 
proximately September Ist, 1942, and involved 212 
houses; the Southwood Tract, which was completed 
approximately January Ist, 1944, involving 72 


Tract, which was com- 


houses; and the Shoreview 
pleted approximately February ist. 1944, involving 
63 houses. 

During the Fiseal Years ended May 31st, 1945, 
May 3lst, 1946, and May 3st, 1947, the plaintiff sold 
some of these houses from the three tracts to which 
I have just made reference. These sales during 
these three fiscal vears represented the sales of 
houses which had been held for more than six months 
at the time of sale. The plaintiff represented the 
profit on these sales on its Federal income and 
excess profits tax returns as long-term capital gains. 
The defendant has assessed and collected taxes on 
the ordinary income and excess profits tax returns 
on the gains from the sales of these houses. [5] 

In addition to the sales of the houses out of the 
Homewood, the Scuthwood and Shoreview Tracts, 
which were held over six months, the plaintiff sold 
certain other property, the proceeds of which, how- 
ever, are not involved in this case taxwise because 
the properties other than the Homewood, South- 
wood and Shoreview properties were properties 
which had not been held for six months at the time 
of sale. This latter type of sale was represented 
either as ordinary income or as short-term capital 
eains, and accordingly these sales are not involved 
in this proceeding. 

The sole issue in the ease, as the plaintiff sees it, 
is how the net gains from the sales in Homewood, 
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the Southwood and the Shoreview tracts should be 
taxed; that is, whether the plaintiff should be taxed 
on these sales as long-term capital gains and as a 
limited rate of tax appheable to those properties, or 
whether, as the Government contends, the gains 
from the sales of these houses should be treated 
as just like any other ordinary mcome, and should 
be taxed in ordinary returns and excess profits 
returns, which are greatly in excess of the capital 
gains return. 

The statute which is involved in this case is Sec- 
tion 117(¢J) of the United States Internal Revenue 
Code—that is, the 1939 Code and not the 1954 Code. 
With vour Honor’s permission, I should like to 
make a short reference to the Section. The Section 
is in three parts and T will read from [6] Section 2. 

First, it states the general rule: 


‘Tf, during the taxable vear, the recognized 
gains upon sales or exchanges of property used 
in the trade or busmess, plus the recognized 
gains from the compulsory or imyvoluntary con- 
version (as a result of destruction in whole or 
in part, theft or seizure, or an exercise of the 
power of requisition or condemnation or the 
threat or imminence thereof) of property used 
in the trade or business and capital assets held 
for more than six months into other property 
or money, exceed the recognized losses from 
such sales, exchanges, and conversions, such 
gains and losses shall be considered as gains 
and losses from sales or exchanges of capital 
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assets held for more than six months. If such 
gains do not exceed such losses, such gains and 
losses shall not be considered as gains and losses 
from sales or exchanges of capital assets.”’ 


Now, Section 1 defines the term ‘‘ Property Used 
in the Trade or Business.’’ Section 1 reads in part: 


“Hor the purposes of this sub-section, the 
term ‘Property Used in the Trade or Business’ 
means property used in the trade or business 
of a [7] character which is subject to the allow- 
ment for depreciation provided in Section 23(1) 
held for more than six months, and real prop- 
erty used in the trade or business, held for 
more than six months, which is not (A) prop- 
erty of a kind which would properly be in- 
cludable in the inventory of the taxpayer if 
on hand at the close of the taxable year, or (B) 
property held by the taxpayer primarily for 
sale to customers in the ordinary course of his 
trade or business, or (C) a copyright, a literary, 
musical or artistic composition, or similar prop- 
erty, held by a taxpayer described in Sub- 
section (a)(1)(C).”’ 


The issue, then, before the Court is whether the 
real property which was sold by this plaintiff dur- 
ing the three taxable years just mentioned consti- 
tutes property which may be classified under Section 
117(J) as property entitled to the capital gain 
treatment or whether the property is of the type 
that is referred to in the section as being owned 
primarily for sale to customers in the ordinary 
course of its trade or business. 
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A memorandum has been prepared for submission 
to your Honor which lists a number of the cases 
which have caused this issue. Your Honor may he 
familiar with those cases in our Ninth Circuit 
which have considered this question. One is [8] 
the Rollingwood case—Rollingwood Corporation 
versus Commissioner of Internal Revenue, 190 Fed. 
2d 263, decided on June 21st, 1951. 

And another case, also in our Ninth Circuit, is 
Lucaille MeGah vs. Commissioner of Internal Rev- 
enue, 193 Hed. 2d, 662 
and a second appeal in the very same case decided 
by our Ninth Circuit on February 18, 1954, at 200 
Hed, 2d, 769: 

There are decisions on this issue im other jJuris- 


, decided January 4th, 1952; 


dictions. We have prepared a memorandum for sub- 
mission to vour Honor which includes as an exhibit 
a reprint of an article on this subject which refers 
to and analyzes a number of cases, some of which 
are in favor of the Government, some of which 
are in favor of the taxpayer. The article also out- 
lines certain factors which the courts have taken 
into consideration in determining whether in this 
tvpe of case the property was entitled capital gains 
treatment or should be regarded as property owned 
primarily for sale in the course of the trade or busi- 
ness, 

The Court: Did you serve a copy on your oppo- 
nent? 

Mr. Wrixon: Yes, your Honor. 


* * * 
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OPENING STATEMENT ON BEHALF OF 
THE GOVERNMENT 

Mr. Blackstone: May it please the Court, I in- 
tend to be very brief: 

Both of these causes involve a very simple ques- 
tion of [9] fact for your Honor to decide. In each 
case the question is, did the taxpayer hold these 
houses for sale primarily to customers in the regular 
course of its trade or business? 

We are maintaining that these two cases, Pacific 
Homes, Ine., vs. United States, and Western Homes 
Corporation vs. United States, are to all intents and 
purposes identical with the decision cited by Mr. 
Wrixon, Rollingwood Corporation vs. Commissioner 
of Internal Revenue. The parties involved, the 
stockholders, are the same; the whole scheme of 
both corporations involved in this htigation and 
Rollingwood are the same. 

There is no substantial distinction of fact in these 
cases and the Rollingwood case, and I think your 
Honor, after you have read the Rollingwood case 
and compared it with the facts in this case, will be 
eonvineed the decision in the Rollingwood ease is 
correct and is binding for all purposes in this litiga- 
tion. 

In the Rollingwood case the taxpayer corporation 
contested a deficiency assessment in the first in- 
stance, and went to the tax court for redetermina- 
tion, and the tax court decided that the corporation 
held the houses primarily for sale to customers 
in the regular course of the trade or business; and 
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on appeal the Ninth Circuit Court affirmed that 
decision. 

In these cases the two taxpayers elected to pay 
the deficiency assessment and are now suing in Fed- 
eral Court for [10] refund. 

T think it is important to bring to vour Honor’s 
attention at the outset the very important part of 
the decision of the Ninth Cireuit in that Rolling- 
wood ease. 

They stated there, Judge Bone writing the de- 
cision, that the word ‘‘primary’’—‘‘owned property 
primarily for sale’’—‘‘primarily’’ does not mean the 
only purpose of the business, or the first purpose or 
principal business. Judge Bone said those words in 
Section 117(J) of the Internal Revenue Code simply 
mean ‘‘substantial’’ or “‘essential.’’ If one of their 
essential, fundamental, substantial purposes was to 
sell the houses they had constructed, then the profit 
from the sale of those houses should be taxed as 
ordinary income and not as capital gain. 

The Court: Call your first witness. 

Mr. Wrixon: If your Honor please, I would like 
at this time to offer the stipulation which has been 
entered into between the parties. 

The Court: Read it into the record. 

Mr. Wrixon: With your Honor’s permission, 
might I read into the record the stipulation which 
has just been filed as a continuing memorandum of 
factual matters which I intentionally omitted in mv 
opening statement, but which I think might well be 
before the Court at this time? 

The Court: Embodied in this stipulation? [11] 
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Mr. Wrixon: Yes, your Honor. 
The Court: Very well, proceed. 


(Thereupon, Stipulation dated December 13, 
1954, was read to the Court.) 


Mr. Wrixon: If your Honor please, I appreciate 
that this is not the time to argue the case, but I 
can’t help making a reference to the case of Rolling- 
wood to which counsel referred in his opening state- 
ment. 

When your Honor reads the case you will see that 
the Court very definitely points to the fact that 28 
sales of houses were made in the first fiscal year 
and 178 sales in the second fiscal year of Rolhing- 
wood’s existence to persons who did not have rental- 
option agreements, and that was stated to be a very 
important fact and very persuasive with respect to 
the 

My. Blackstone: I object to his arguing now the 
merits of the case. If he wants to present them at 
the proper time, it is perfectly all right. [12] 


* * * 


JAMES E. MOORE 
was called as a witness on behalf of the plaintiff, 
and being first duly sworn to tell the truth, the whole 
truth and nothing but the truth, testified as follows: 


* % * 


Direct Examination 
By Mr. Wrixon: 
Q. Mr. Moore, did you prepare any exhibits in 
connection with the rental and the leasing of houses 
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by Pacific Homes, Inc.? ee Ses' 

Q. And will you state to the Court from what 
records of the plaintiff vou prepared such data? 

A. Well, I prepared it from the Sales Journal 
of the Corporation, and from various file folders 
which were kept for [13] each house, containing 
various information. 

Mr. Wrixon: Counsel, I show you this folder 
(handing document to Mr. Blackstone). 

Q. (By Mr. Wrixon): I will show you what 
purports to be a folder containing certain data, and 
will you state to the Court whether vou have ever 
seen the folder and what the folder consists of? 

A. Well, I have seen this folder and it consists 
of an application form for rental, and a lease agree- 
ment form, and other papers pertinent to the sale 
of the house. 

Q. Does it state that the corporation maintained 
similar folders for other houses in the Southwood 
Tract % ee aes: 

@. And is the folder which you have in vour 
hand one of the folders which you examined in con- 
nection with the data which you have prepared for 
the Southwood Tract? A. Yes. 

Mr. Wrixon: If your Honor please, I will offer 
in evidence as Plaintiff’s exhibit next in order, a 
file folder relating to the Southwood Tract houses. 

The Court: It may be admitted and marked. 

Mr. Blackstone: Could that be numbered as the 
next one after the exhibits attached to the stipula- 
tion so that we won’t get confused? I think there 
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are seven exhibits attached to the stipulation which 
have already been numbered Exhibits [14] one 
through seven. If this could be Exhibit 8 and then 
followed from there on, it would be easier to keep 
them straight, I think. 
Mr. Wrixon: That is satisfactory with the plain- 
tiff. 
The Court: Satisfactory to the clerk? 
(Whereupon file folder referred to above was 
received in evidence and marked Plaintifi’s 
Exhibit No. 8.) 


PA NEE Seb CEs Li Nowe 


[Plaintiff’s Exhibit No. 8 is a folder containing 
the papers relating to the sale of a house in the 
Southwood Tract.] 


Pacific Homes, Ine. 


March 16th, 744. 
My. and Mrs. Chet Harshman, 
University Ave., 
Los Altos, Calif. 


Dear Sir & Madam: 


Receipt is hereby acknowledged of the sum of 
$75.00 for the first and 12th months’ rent of the 
dwelling located at No. 481 Southwood Ave., Sunny- 
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vale, Calif., which dwelling you hereby agree to rent 
froin Pacific Homes, Inec., for a period of 12 months 
from date at a rental of $50.00 per month payable 
in advance on the first day of each calendar month. 


The additional provisions set forth on the reverse 
side hereof are incorporated in and made a part of 
this agreement. 


Yours very truly. 
PACIFIC HOMES, INC.,, 
By /s/ G. M. BERGER. 


Reeeived and agreed to: 


/s/ ARTHUR E. HARSHMAN. 


Deposit or Rent Is Not Refundable 
Posted, DW. 


Received March 17, 1954. 
[Endorsed]: Filed December 13, 1954. 


Q. (By Mr. Wrixon): Now, Mr. Moore, I will 
show you the stipulation which has been received by 
the Court, and particularly Exhibit No. 6 attached 
to the stipulation relating to the Southwood Tract, 
and I will ask you, did you prepare Exhibit 62 
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A. Yes. 

Q. Will you state to the Court from what data 
you prepared Exhibit 6? 

A. Well, it was from the file folders and the 
sales journal previously mentioned. 

Q. Well, will you explain to the Court the data 
which you have shown on Exhibit 6, please? 

A. Well, it shows the sales by month and year 
of 72 houses in the Southwood Tract. None of these 
houses were ever occupied by tenants who had leases 
with options to purchase. One of these houses was 
sold to the Manager of the tract, who had been 
allowed to transfer his option from the [15] Home- 
wood Tract. 

Tt also shows the number of houses owned at the 
first of each month. And in the last column it shows 
the period each house was held from the date of 
completion to date of sale. 

In reference to that column you will see that fif- 
teen houses—correction on that. You will see that 
seventy-two houses were held for fifteen months 
until sold. 

In some instances that period might be longer 
than fifteen months because in preparing this sched- 
ule I have taken the completion date as the date at 
which the entire tract was completed, and also I 
have excluded the month of sale. 

Q. May I interrupt vou? Some of the houses 
might have been completed prior to the completion 
date set forth on the exhibit, is that right? 

ie Ces: 
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Mr. Blackstone: Just a minute. IJ object to lis 
testifying what might have been. It seems to me 
he should state what appears in the folder, and I 
don’t think it would be of any help for him to tes- 
tifv to speculative matters. If there is evidence on 
those facts, it can be produced hy witnesses who 
know the facts. 

Mr. Wrixon: Well, just explain to the Court the 
use of the date January 1, 1944, on the exhibit. 

The Witness: That was the date the entire tract 
was [16] completed. 

However, in examining these file folders, I would 
say that there was somewhere leases were executed 
prior to that date—I mean that the houses were 
completed prior to that date. 

The Court: Does time enter into the merits of 
this matter? 

Mr. Blackstone: Not so far as I am concerned; 
but it was just a matter of his testimony as to what 
might have been, and I didn’t know what he was 
basing that on. 

The Court: All right, proceed. The ultimate fact 
is that 72 houses were all sold on what date? 

The Witness: Well, they were sold at various 
dates. 

The Court: Final date, I mean? 

The Witness: Finally they were sold in July of 
1946, the last sales took place. 

The Court: TI see. 

Q. (By Mr. Wrixon): Mr. Moore, I show you 
what purports to be another folder containing the 
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same data, and I will ask you have you ever seen 
the folder and, if so, state to the Court what it 
includes. 

A. Well, I have seen this folder and it pertains 
to the Shoreview Tract and contains a lease agree- 
ment form and other papers which are pertinent to 
the sale. 

Q. Did vou use the data in this folder in com- 
piling any of [17] the statistical data coneerning 
the Shoreview Tract? A. Yes. 

Q. And did you examine other folders for each 
of the houses in the Shoreview Tract containing 
similar data ? A. Yes. 

Mr. Wrixon: I will offer in evidence as Plain- 
tiff’s exhibit next in order the folder relating to the 
Shoreview Tract. 

The Court: It may be admitted and take the 
next number. 


(Whereupon folder relating to Shoreview 
Tract was received into evidence and marked 
Plaintiff’s Exhibit No. 9.) 
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PLAINTIFF’S EXHIBIT No. 9 


[Plaintiff’s Exhibit No. 9 is a folder containing 
the papers relating to the sale of a house in the 
Shoreview Tract.] 


fob 735. 
ot 793. 
Pacific Homes, Ine. 


Shoreview Tract 
San Mateo, Calif. 


Date: Dec. 23, 1943. 


My. and Mrs. Irving W. North, 
441 Merritt Ave., 

Oakland, Calif. 

Dear Sir & Madam: 

Receipt is hereby acknowledged of the sum of 
$63.36 for the first and 12th months’ rent of the 
dwelling located at No. 1311- 2nd Ave., San Mateo, 
Calif., which dwelling you hereby agree to rent from 
Pacific Homes, Inc., for a period of 12 months from 
date at a rental of $50.00 per month payable in ad- 
vance on the Ist day of each calendar month, at the 
San Francisco Bank, Burlingame Branch. 

The additional provisions set forth on the reverse 
side hereof are incorporated in and made a part of 
this agreement. 


Yours very truly, 
PACIFIC HOMES, INC., 
By /s/ DORIS H. PINGREY. 
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Ist Mo., 13.36 
12th Mo., 50.00 


63.36 
Received and agreed to: 
/s/ IRVING W. NORTH, 
/s/ MRS. GRACE NORTH. 
Wale... ced ee eee 
ROE ce oe ee ee 
Deposit or Rent Is Not Refundable 


Received January 10, 1944. 
[Findorsed]: Filed December 13, 1954. 


Q. (By Mr. Wrixon): Now, Mr. Moore, I will 
show you Exhibit 7 attached to the stipulation and 
ask you, did you prepare Exhibit 7? A. Yes. 

Q. And did you prepare Exhibit 7 from—par- 
tially from the data contained in the folder, one of 
which has just been admitted into evidence? 

i es 

Q. Did vou examine all the folders in the Shore- 
view Tract in order to prepare Exhibit 7, attached 
to the stipulation ? A. Yes. 

Q. Will vou explain the data contained in Ex- 
hibit 7 to the Court, please? [18] 

A. Well, it shows the sales by month and year 
of these 63 houses in the Shoreview Tract. None of 
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these houses were ever occupied by tenants who had 
leases with option to purchase. 

It also shows that in the column headed ‘‘Other’’ 
with an (a) there were seven houses sold immedi- 
ately or shortly after completion. 

Q. Does the statement show when the next sale 
was made, Mr. Moore? 

A. Yes. The next sale was made in April of 1945. 

Q. Does the statement also show when the last 
house in that tract was sold? 

A. Yes. That was June of 1946. The exhibit also 
shows the number of houses held the first of each 
month, and in the last column it shows the number 
of months the house was held from completion date 
until sold. That completion date is the date the 
entire tract was completed. And as I had mentioned 
previously, the period held could be longer than as 
shown in that column because of the fact that 

Mr. Blackstone: I object to that form of testi- 
mony and ask it be stricken. He should testify what 
exists in the folder relating to those exhibits. 

Q. (By Mr. Wrixon): Do you see in the folder 
any leases indicating a date prior to the date of 
completion used in preparing the exhibit? [19] 

A. Yes. Also in computing this period I did not 


include the month of sale. 

Q. Mr. Moore, I will show you what purports 
to be a folder containing certain data and ask you 
to state to the Court whether you have ever seen 
that folder and, if so, what it contains? 

A. Well, I have seen this folder before, and it 
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contains information relating to a house in the 
Homewood Tract. There is a form of appheation 
for rental, and a lease agreement ferm, and other 
information relating to the sale of the house. 

Q. Did you examine a similar folder for other 
houses 1n the Homewood Tract? AaeNcs 

@. And did you use the data contained in those 
folders in part in preparing an exhibit with respect 
to the Homewood Tract? A. Yes. 

Mr. Wrixon: And, if your Honor please, I will 
offer in evidence as Plaintiff’s exhibit next in order 
a folder relating to the Homewood Tract. 

The Court: These various folders, who had 
them? Who was responsible for them? 

Nr. Wrixon: Will you state to the Couns 
whether those folders were the folders of the plain- 
tiff. Pacific Homes? - 

A. Yes, they were. [20] 

Mr. Wrixon: Is there any other question, your 
Honor? 

The Court: Where did you get them? 

The Witness: Well, they were being kept in the 
garage of Mr. Chamberlain. 

The Court: This is a resume or digest of the 
business done by these various corporations? 

The Witness: Yes. Relating to these houses. 

The Court: All right, let it be admitted and 
marked. 

(Thereupon folder relating to Homewood 
Tract was received in evidence and marked 
Plaintiff’s Exhibit No. 10.) 
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PLAINTIFF’S EXHIBIT No. 10 


[ Plaintiff’s Exhibit No. 10 is a folder containing 
the papers relating to the sale of a house in the 
Homewood Tract. ] 


Pacific Homes, Ine. 


Homewood 


Date: Feb. 6, 1944. 


Mr. and Mrs. Lester T. Parker. 
Glenallen, Calif. 


Dear Sit & Madam: 


Receipt is hereby acknowledged of the sum of 
$81.00 for the first and 12th months’ rent of the 
dwelling located at No. 338 Orchard Ave., Sunny- 
vale, Calif., which dwelling you hereby agree to rent 
from Pacific Homes, Inc., for a period of 12 months 
from date at a rental of $45.00 per month payable 
in advance on the Ist day of each calendar month. 


The additional provisions set forth on the reverse 
side hereof are incorporated in and made a part of 
this agreement. 


Yours very truly, 
PACIFIC HOMES, INC., 
By /s/ P. C. MARSHALL, by L.L. 
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Received and agreed to: 
/s/ LESTER T. PARKER, 
/s/ MILLICENT PARKER. 
Date: 2/6/44. 
EOE) LC rates se cane 0 oe ee ee 


Block 6. 
Job 204. 
Lot 24. 
Deposit or Rent Is Not Refundable 


Posted: M. Paseal. 


FEndorsed]: Filed December 13, 1954. 


Q. (By Mr. Wrixon): These folders to which 
vou have just made reference, were they used hy 
you in preparing Exhibit 5 attached to the stipu- 
lation, referring the Homewood Tract, Mr. Moore? 

A. Yes. 

Q. Will you state to the Court the meaning of 
the data contained in Exhibit 5 attached to the 
stipulation ? 

A. Well, it is an exhibit showing the sales by 
month and year of the 212 houses in the Homewood 
Tract. 

The Court: Dates? 

The Witness: The date, your Honor? 
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The Court: Yes. 

The Witness: Well, the last sale took place 
August of 1946. The first sale took place April of 
1943. All but one [21] of these houses was originally 
occupied by tenants who had leases with 30-month 
options to purchase. Column 1 shows the sales to 
these tenants who had options to purchase and who 
exercised them. 

Columns 2, 3 and 4 show sales to persons who did 
not have options to purchase. 

Coluinn 2 shows instances where after the orig- 
inal—or qualifying it, where the option had termi- 
nated, the house was then rented to a tenant without 
a purchase option. 

Q@. (By Mr. Wrixon): What was the date of 
the first sale of that type of case, Mr. Moore? 

A. That was April of 1945. I may want to cor- 
rect that. The first sale was in December of 1943, 
and then there was another sale in January, 1944, 
and then the sale took place as previously men- 
tioned, April of 1945. 

Now, 1n Column 3 are sales which were made 
more than 30 months after the last purchase option 
agreement had been executed. 

And in Column 4 are various sales which were 
broken down as to six which had been sold less than 
30 months after the last purchase option agreement 
was executed. There are two where I was unable 
to determine a complete leasing history. However, 
these two homes were held for periods of 37 and 47 
months, respectively. Then there was one house 
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which did not show evidence of a signed lease agree- 
ment. However, it was [22] held for 386 months. 

Q. That data is shown in what column? 

A. In Column 4, which shows a total of 9 houses. 
Column 5 shows the number of houses held the first 
of each month. And in Column 6 I have shown the 
number of months the house was held from date 
of completion of the entire tract to the date the 
house was sold. 

Q. Now, Mz. Moore. did you make any tabula- 
tion of the leases shown in the Homewood, the 
Southwood and Shoreview Tracts to indicate the 
number of leases that were executed and the terms 
for which the leases were executed ? A. «Vest 

Q. I will show vou what purports to be a state- 
ment entitled ‘‘Data re: Number and Types of 
Leases,’’ and will ask you to examine the statement 
and state to the Court whether you prepared it? 

A. Yes, I prepared this. 

Q. From what material did you prepare it? 

A. Evrom the file folders that I examined. 

Q. And the file folders contained leases which 
purported to be signed by tenants, is that correct? 

Ate: 

The Court: From one of these three folders? 

The Witness: Well, from these and the other 
folders. 

The Court: What other folders? [23] 

The Witness: Well, there was a file folder for 
each house in each tract and those are the folders 
referred to. 
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The Court: All right. 

Mr. Wrixon: I will offer in evidence, if your 
Honor please, as Plaintiff’s exhibit next in order 
a statement entitled ‘‘Data re: Number and Types 
of Leases.’’ 

The Court: It may be admitted and marked. 


(Whereupon document above referred to was 
received in evidence and marked Plaintitff’s 
Exhibit No. 11.) 


PLAINTIFEF’S EXHIBIT No. fH 


Pacific Homes 
Data Re Number and Types of Leases 


Non-Option Leases 
Total 30 Month 


Leases Option Month to 
Given Leases Total Month 12 Months 
Homewood tract........--.--- 419 356 63 5 58 
Southwood ...............----..- 89 None 89 None 89 
BNOTEVICW — .2c-ccececcce-----0--- 63 None 63 None 63 


At the Homewood tract the last option lease given was dated 
December 10, 1948, the first non-option lease was dated December 
21, 1943. 


[Endorsed]: Filed December 13, 1954. 


Q. (By Mr. Wrixon): Now, Mr. Moore, will you 
explain to the Court the data which you have com- 
piled on Plaintiff’s Exhibit 11? 

A. It shows a breakdown of the three tracts of 
Pacific Homes, showing the total leases given for 
each tract; and of that total how many were 30- 
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month option leases, the total which were non-option 
leases, and a breakdown of the non-option leases as 
to their duration. And it also states that the last 
option lease given in the Homewood Tract was dated 
December 10, 1943, and the first non-option lease was 
dated December 21st, 1943. 

Q. What does the exhibit state as to the length 
of the leases which were granted to non-option 
tenants / 

A. Well, it shows that in the Homewood Tract 
there were five given for five months—or for a 
month-to-month period, that [24] is—and 58 were 
eiven for 12-month periods. And in Southwood all 
89 were given for 12-month periods. And the Shore- 
view all, ov 63, were given for 12-month periods. 

Q. Mr. Moore, referring to Plaintiff’s Exhibit 
10, will you examine Plaintiff’s Exhibit 10 and state 
to the Court how many leases you found on the 
house represented by that folder? Will you give 
the dates of the leases, please, too? 

A. All vight. Well, there are four leases. There 
is one dated October 1, 1942; another dated June 
15, 1943; another dated February 6, 1944; and a 
fourth one dated August 1, 1944. 

Q. Will you also state to the Court which of 
those leases, if any, contain an option in the tenant 
to purchase? 

A. The first two leases contain an option to 
purchase. 

The Court: We will take a recess. 


(Whereupon a short recess was taken.) [25] 
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Q. (By Mr. Wrixon): Mr. Moore, I will show 
you the exhibits attached to the stipulations num- 
bered 5, 6 and 7; and I also show you Plaintiff’s 
Exhibit 11 relating to number and types of leases. 

Will you state to the Court from the exhibits which 
IT hand you for each of the tracts, the Homewood, 
Southwood and Shoreview; the number of houses 
in each tract or number of leases in each tract that 
were executed, please? 

A. In the Homewood Tract there were 212 
houses and there were 419 leases given. In the 
Southwood Tract there were 72 homes and 89 leases 
given. In the Shoreview Tract there were 63 houses 
and 63 leases given. 

Q. Well, will you explain to the Court the rea- 
son the number of leases exceeded the number of 
houses ? 

A. Well, the reason for that was that some of 
the houses were rented more than one time. 

Q. Can you tell from your examination of the 
records of the leases, Mr. Moore, in which tracts 
there were leases with option in the tenants to 
purchase and in which tract or tracts there were 
executed leases without option in the tenant to 
purchase ? 

Mr. Blackstone: That has already been stipu- 
lated to. I think it just prolongs this. Your stipu- 
lation indicated the Homewood Tract had leases 
with option and the other two tracts did not. [26] 

Mr. Wrixon: Except that I wish to bring out, 
your Honor, that in the Homewood Tract they had 


78 Pactfic Homes, Inc., vs. 


(Testimony of James E. Moore.) 
leases of both types, too. I will ask the question 
directly. 

Q. (By Mr. Wrixon): In the Homewood Tract, 
in vour examination of the leases with reference to 
the homes in that tract, did you find both types of 
leases ? 

My. Blackstone: Just a ninute. I think that is 
going to be contrary to the stipulation unless you 
fix it as to time. As I understand the stipulation, 
the houses originally were all leased with option. 

Mr. Wrixon: That is right. 

My. Blackstone: And it appears also from the 
stipulation that after some of the leases with option 
expired you entered into another type of lease. I 
don’t know what more this witness can say than 
what we have stipulated. 

The Court: I think that covers it. 

Mr. Wrixon: Very well. No fiuther questions. 


Cross-Examination 
Bv Mr. Blackstone: 


Q. Mr. Moore, turning first to Exhibit 6, which 
was prepared by you for the Southwood Tract, as 
1 recall you testified that that information was pre- 
pared from information appearing in certain fold- 
ers; is that correct? A. Yes. 

Q. And that was introduced into evidence as 
Exhibit 8, a [27] folder which is a sample folder 
for that tract. Was that your testimony ? 

A. Yes, if that is the folder. 
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Q. Would you look at that folder and tell the 
Court whether that shows if the sale was made to 
a tenant or to a non-tenant? 

A. Itis taking some time. I know the last tenant 
was a fellow by the name of Pearson. T am trying 
to determine the purchaser here. 

No, the sale was made to a non-tenant. 

@. Does that folder show whether a commission 
was obtained upon the sale of this house to a non- 
tenant ? A. Yes, it does. 

Q. How much was the commission ? 

A. $342.50. 

Q. Do vou recall from looking at the other fold- 
ers relating to Southwood Tract if a commission 
was collected upon the sale of a house to a non- 
tenant? 

A. I couldn’t recall that it was in every instance. 
IT do recall that there were some sold where a com- 
mission was given, but I could not be specific. 

Q. Does the folder indicate who the broker was 
who handled the transaction ? 

A. Yes. It indicates a Mr. F. F. Brackett. 

Q. Does it say what company he is with or where 
he is [28] located ? 

A. No, it doesn’t seem to. 

Q. In regard to the folders that you looked at 
where a sale was made to a tenant, was there any 
commission exacted, if you recall from the folder? 

A. No. What I would be saying would be specu- 
lation. 

Q. Well, if you don’t remember, Mr. Moore, that 
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is a satisfactory answer. I just want to know 
whether vou remember in the folders on sales made 
to tenants whether a commission was charged on 
the sale? 

A. No, I don’t remember. However, it doesn’t 
seem likely. 

Q. I am just interested in your memory as to 
what you saw in the folder. 

Turning to Exhibit 9, which I believe was a 
sample folder from which you compiled the statis- 
tics shown on Exhibit 7 for the Shoreview Tract, 
does that show whether the sale was made to a 
tenant or a non-tenant? 

A. hat sale was made to a tenant. 

Q. To a tenant? In regard to these statistics 
shown on Exhibit 7 for the Shoreview Tract, you 
have indicated that seven houses were sold in the 
last three months of 1943. Would the folders on 
those houses indicate whether the houses had been 
rented prior to sale or not? 

A. No, they did not indicate that. 

Q. Were any leases included in those folders for 
the sales [29] of the first seven houses? 

A. No. 

@. There were no lease forms at all, is that cor- 
rect? A. Correct. 

Q. You do not know of your own knowledge, 
however, apart from the folders, if they were sold 
to tenants or non-tenants ? A. That’s right. 

Q. Referring now to Exhibit 10, which is one 
of the folders from which you compiled statistics 
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for the Homewood Tract, Exhibit 5, does that ex- 
hibit show whether the sale there involved was made 
to a tenant or a non-tenant? 

A. It shows a sale to a non-tenant. 

Q. Does it indicate whether the house was vacant 
prior to the sale? 

A. No, it is practically impossible to tell that 
from the file folder. 

Q. Turning to Exhibit 5, which is the Home- 
wood Tract, do you have a copy of that? 

A. No, I don’t. 

Q. Column 1, you testified, were sales to tenants 
holding purchase options. I am not clear in my 
mind. Mi. Moore, in regard to the other sales shown 
in Columns 2, 3 and 4. Were those sales made to 
tenants or to non-tenants ? 

A. They could have been either. Thev could have 
been a sale to a tenant without an option or to a 
non-tenant. [30] 

Q. But the exhibit as it is prepared does not 
indicate one way or the other whether the sale was 
made to a tenant or to a non-tenant, is that correct? 

A. What is correct. 

Q. In Column 3, it isn’t clear to me, what the 
necessity for such a column is here in this break- 
down. You have, ‘‘Sales made more than 30 months 
after last purchase option agreement exectted, and 
not included in Columns 1 or 2.”’ 

A. Yes. Well, Column 2 made the point that the 
sales were made—the sales were made after the 
purchase option had terminated, then the new ten- 
ant had come in under a non-option lease. 
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Column 3 makes the point that these sales were 
made more than 30 months after the option agree- 
ment had been signed, but indicates that the option 
had terminated or expired due to the running of 
time, and then the sale had been made—to whom, I 
really don’t know. 

@. In other words, the Column 3 you put, it 
might have been made to a tenant holding a simple 
lease without an option, might have been made to 
a person who wasn’t a tenant at all, might have 
been made to a person who held the original lease 
with option, but who was holding over after the 
option expired, and the folders do not indicate 
which? 

A. Yes, after the option expired, we don’t know 
whether the option holder stayed there or not. [31] 

Q. That could be determined, couldn’t it, from 
looking at the name of the purchaser from the file 
and comparing with the name of the prior lessee ? 

A. Yes. However, these seven sales in Column 3 
were not made to the option holders. 

Q. I understand. The option was expired. But 
it could be determined whether or not a sale was 
made to a person who had previously been a tenant? 

A. Yes. However, if that were the case, it would 
be in Column 1. 

Q. IJ thought Column 1 was all those holding an 
option which had not expired ? 

A. Well, that is true. And it was sales to tenants 
who held an option to purchase. [32] 


x % 
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CHARLES P. MABEY 
was called as a witness on behalf of the Plaintiff, 
and being first duly sworn to tell the truth, the 
whole truth and nothing but the truth, testified as 
follows: 


The Court: Your name, please? 

The Witness: Charles P. Mabey. 

The Court: Where do you live? 

The Witness: San Carlos, California. 

The Court: Your business or occupation ? 

The Witness: Public accountant. 

The Court: How long have you been so engaged ? 
The Witness: Eighteen vears. 

The Court: Take the witness. 


Direct Examination 
By Mr. Wrixon: 


Q. By whom are vou employed, Mr. Mahey? 

A. Lester, Herrick & Herrick, Certified Public 
Accountants. 

@. Have you been employed on the staff of 
Lester, Herrick & Herrick continuously since vou 


joined them? A. Yes) sm 1936. 
@. What has been the nature of vour work, Mr. 
Mabey ? 


A. Well, I started with them as a Junior Ac- 
countant and I have been employed continuously. I 
now am engaged in auditing, preparation of tax 
returns, consultation, and so forth. [37] 

Q. Have you had anything to do with the ac- 
counts of Pacific Homes, Inc. ? A. Yes, sir. 
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Q@. What was the nature of the first work done 
by vou for Pacific Homes, Ine.? 

A. Pacific Homes, Ine., contacted us in 1942, and 
when I was assigned to the case it was with the 
purpose of reviewing their accounts to see if they 
were adequate. 

Q. Did you make any suggestion as to the rec- 
ords to be kept by them ? 

A. Well, at that time the construction of the 
subdivision known as Homewood had been com- 
pleted. and I found that the accounting in that 
connection was all right, but that there were certain 
matters of importance that needed attention. 

Since the houses had been completed and rented— 
that is, partially, or not completely rented—I do not 
recall, but the matter of year's depreciation was 
important, which I did. There was the matter of 
rentals comme in and some kind of control was 
required there. 

Then, payments were being made to the bank on 
FHA. Some type of control was needed there, and 
particularly as it relates to the reserve fund portion 
of the FHA payment. I guess that was the urgent 
items at that time. 

Q. Did vou suggest the installation of any par- 
ticular records by Pacific Homes? [38] 

A. The extent of their accounting actually I do 
not recall, particularly as to what they had already 
done beyond that of the construction; but we did 
ceive attention to the thing that was important, 
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which was operation accounts of the subdivision, 
and I provided them with a rent record which com- 
bined also the features of payments made on FHA 
to the bank, showing how much would be interest, 
how much would be principal, how much of it went 
into the reserve fund for insurance and taxes. 

Other records that I gave was a list form that 
would show the individual cost of the homes and 
depreciation to be accounted. 

Q. Did the company keep the records which you 
have suggested by tracts? Ame Y eS, sin. 

Q. Did you have any idea how the preparation— 
rather, did you have anything to do with the prepa- 
vation of the Federal income and excess profits tax 
returns of the Pacific Homes, Ine. ? 

A. Yes, sir; I prepared them. 

@. Did you prepare all of such returns that were 
filed by the plaintiff ? A. Yes, sir. 

@. In eonnection with the preparation of such 
returns, did you examine the accounts to determine 
what data should go [89] into the returns? 

A. I didn’t hear the last part. 

Mr. Wrixon: Would you repeat it, Mr. Re- 
porter? 

(Question read by the Reporter.) 

The Witness: Yes, sir. 

Q. (By Mr. Wrixon): Now, were the expenses 
eoncerned with the facts kept separate as well as 
the income from the rents on each of the tracts? 

A. Yes, sir. That is, as to the direct expenses. 

Q. I will refer you, Mr. Mabey, to Exhibit 2 
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attached to the stipulation, the exhibit being desig- 
nated as ‘‘Rents Received From the Organization to 
the Liquidation of the Company,’’ and J will ask 
vou, did you prepare Exhibit 2? A. Yes, Sug 

Q. And will you state to the Court—will vou ex- 
plain to the Court, rather, the figures on Iixhibit 2? 

A. The exhibit is broken down as between the 
tracts of Pacific Homes, Inc., and it shows gross 
rentals by taxable vears and the expenses and the 
net rental for each of those tracts of Homewood, 
mouthwood, Shoreview, Westwood, Bayshore Park, 
Morey Tract, and then totaled. 

Q. Now, the figures at the bottom of the state- 
ment, the net rental income in the amount of 
$89,799.08, will vou state whether that net rental 
income mecludes any pro rata of the administrative 
expenses? [40] 

A. No, it does not. Each subdivision had its 
tract office, and so the expenses that went into this 
schedule and also on the hooks of the corporation 
would be the expenses that arose in connection with 
the operation of that tract office as opposed to ad- 
ministrative expenses that would arise in the general 
office of the company. 

Q. Well, now; what is the general nature of aim 
expenses which are included within that caption, 
‘* Administrative Expenses’’? 

A. Well, for certain years, not all of them, de- 
pending on the business that the company was doing, 
there was an allocation of officers’ salary, there were 
items lke general office rent, depreciation on the 
office equipment, donations, any business promotion, 
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and the general office stationery, printing and office 
expense. 

Q. Well, will vou just explain to the Court why 
they were grouped under the heading ‘‘Adminis- 
instead of being allocated to the 


Yio! 


trative Expenses 
different tracts ? 

A. Well, we—it would have been rather difficult 
for that type of expense, for example your dona- 
tions, office expense, to make a proper allocation 
between the tracts and also as between what would 
be rental, operation, and what wouldn't. 

Aside from the operation of the tract itsel’, so 
far as accounting goes, and the general office help, 
salaries, [41] and so forth. there was the matter 
of owing the FHA payments, and there was new 
business promotion, which had nothing to do with 
rental operation. 

Q. What is the effect, from an accounting stand- 
point, of failing to allocate any portion of the 
$152,884.88 in administrative expenses to the vari- 
ous tract income ? 

A. Well, the net effect would be that you would 
throw more expense against the tract operation, and 
consequently reduce the net rental income by what- 
ever amount had been allocated. 

Q. Do you mean that if you would allocate some 
portion of the $152,884.88 to various tracts it would 
reduce the net income shown for cach tract on Ex- 
fibit 2? A. es 

Q. Now, will you refer, please, to the fourth 
tract that shown on Exhibit 2, the Westwood Tract? 
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Will you state whether the houses in the Westwood 
Tract were originally owned by the plaintiff? 

A. Originally, no, they were not owned by the 
plaintiff. 

Q. What company, if you know, did own the 
houses in the Westwood Tract? 

Mr. Blackstone: We stipulated it was purchased 
by Western Homes, Mr. Wrixon. I don’t under- 
stand why we need go into this again. 

Mr. Wrixon: Very well. I thought it was appro- 
priate [42] to mention to the Court that there were 
some of these tracts, your Honor, which did not 
originate with the plaintiff in this case, but were 
some houses taken over by the plaintiff in order to 
hquidate the capital account of the other corpora- 
tion which is also involved, Western Homes, Ine. 

The Court: It is covered in the stipulation ? 

Mr. Wrixon: I think it is. Perhaps not in quite 
as much detail as I was going to ask, but I think 
substantially. 

Q@. (By Mr. Wrixon): Referring to the sixth 
tract listed on the statement, Mr. Mabey, the Morey 
Tract, how many homes were involved in this tract? 

A. Worty: 

@. And will you explain why the rentals and 
expenses for this tract appear in only one column, 
that is, in the Fiscal Year ended May 31st, 1946? 

A. Well, the ownership fell within all that one 
year, the houses being completed and rented and 
sold during that one fiscal year. 

Q. Well, how were the proceeds from the sales 
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of the houses in the Morey Tract treated on the 
plaintiff’s income tax return? 

A. As a short-term capital gain—capital loss, 
excuse me, the Morey is. 

Q. Morey? 

A. That would be on the short-term gain. [43] 

J think I’d better correct myself, your Honor. It 
is pretty difficult to keep these straight. The Morey 
Tract was a loss operation and would have been a 
short-term 


Mr. Blackstone: Just a minute. I move that be 
stricken. That is his conclusion. I don’t object to 
his stating what was put on the return, but T cer- 
tainly object to what the witness’ conclusion, and 
if it is important, it is for your Honor to decide. 

The Court: Is that a legal conelusion, if you 
know ? 

The Witness: On the return that was put that 
way, your Honor. 

The Court: The objection will have to be sus- 
tained. You may develop it. 

Q. (By Mr. Wrixon): Jn what manner was the 
results of the sale of the Morey houses shown on 
the income tax return of the plaintiff, if you recall ? 

A. What was the result? 

Mr. Wrixon: Would you read the question, Mr. 
Reporter? 


(Question read by the Reporter.) 


The Witness: I am sorry, I don’t understand 
the question. 


90 Pacific Homes, Inc., vs. 


(Testimony of Charles P. Mabey.) 

Mr. Blackstone: I will stipulate that it 1s shown 
on the return, in the way we agreed it was reported, 
as a short-term capital loss on the tax return. Sales 
from the Morey Tract. There isn’t any dispute 
about how they reported [44] it. 

The Court: It is twelve o’clock. We will take a 


recess until two o’clock. 


(Thereupon this cause was recessed until the 
hour of two o'clock p.m., this date.) [44-A] 


Monday, December 13, 1954—2:00 P.M. 


(Whereupon, following the noon adjourn- 
ment, the witness Charles P. Mabey resumed 
the stand and testified further on direct exam- 
ination by Mr. Wrixon as follows.) 


Mr. Wrixon: If your Honor please, there is a 
matter mentioned in the stipulation in Paragraph 
14 concerning the length of time the houses sold in 
the years 1945, 1946 and 1947 were held by the 
plaintiff. This question night be a httle duphea- 
tion, but I would like to ask it to clear up a point 
that isn’t entirely clear in the stipulation. 

The Court: Very well, proceed. 

Q. (By Mr. Wrixon): Mr. Mabey, referring to 
the sales of houses made by the plaintiff out of the 
Homewood, Shoreview and Southwood Tracts, dur- 
ing the years, fiscal year's, May 31st, 1945; May 5ist, 
1946, and May 31st, 1947, can you state whether all 
those sales of houses are represented by sales of 
houses owned for more or Jess than six months? 
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A. They were held more than six months. 

Q. Can vou state how they were reported on the 
income tax returns of the plaintiff ? 

A. As sales of long-term capital assets. 

Mr. Wrixon: Now, if your Honor please, may 
I state for the record that Plaintiff’s Exhibit 18, 
which is in evidence, [45] includes in addition to 
Form 1120, United States Corporation Income and 
Declared Value Excess Profits Tax Return, also 
attached as part of the exhibit Form 1121, Corpora- 
tion Excess Profits Tax Return for the same fiscal 
period; that is, the period ending May 31st, 1945. 

Q. (By Mr Wrixon): My. Mabey, I will show 
pou Plaintiff’s Exhibits 18, 19 and 20, being the 
Federal income tax returns for the three vears here 
involved; and I will ask you to look at them and 
state to the Court the place on those returns in 
which the rents and the rental expenses were re- 
ported. 

A. They are on lines 4 and 5, ‘‘Gross Receipts 
(where inventories are not an income-determining 
factor),’’ and ‘*‘Less cost of operations.”’ 

Q. And were the items of rental income and 
rental expense reported on the same lines of the 
income tax returns for each of the years ended May 
31, 1945; May 31, 1946, and May 31, 1947? 

A. Yes, they were. 

Q. Now, will you state to the Court whether the 
income tax returns, Forms 1120, for each of the 
years here involved contains a line 10 upon whieh 
you report a certain item ? 
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A. Line 10 is indicated as ‘‘Rents.”’ 

Q. Is that true on the income tax return forms 
for each of the vears May 31, 1945; May 31, 1946, 
and Mav 31, 1947? [46] A. Yes, sir. 

@. Were any of the amounts of rental income 
or rental expense applicable to the plaintiff for one 
or more of the fiscal years here involved reported 
on line 10? A. No, sir. 

Q. Well, will you state to the Court why items 
of rental income and expense were reported as 
vou have testified, rather than reporting them on 
line 10? 

A. Well, you look at the tax return, you know 
that vou have rentals that must he reported, and 
just going down the tax return as to matters of 
income, we have on line 1, ‘Gross Sales (where 
inventories are an income-determining factor),”’ 
and it wouldn’t seem as though the rentals would 
properly go in that space. 

Then vou look at lne 4, *‘Gross Receipts (where 
mventories are not an meome-determining factor).”’ 
We had the rentals, we had the offsetting expenses 
incident thereto, and since it would appear that that 
was the type of business that the company was in, 
the lines 4 and 5 would be the logical place to put 
them as opposed to, let’s say, line 10, where I would 
look at it as being where an item of rent should go 
other than the type with which we are concerned. 

Q. Well, I call your attention, Mr. Mabey, to 
Plaintiff’s Exhibits 18, 19 and 20; and particularly 
to a number, ‘'182,’’ appearing opposite a_ title: 
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“Business Group Serial Number [47] (From In- 
struction N).’’ Will you explain to the Court the 
significance of No. 182? 

A. Well, it is a number furnished by the—that 
is, the Code indicates by numbers certain types of 
businesses, and the person preparing the return is 
asked to indicate by that number the business that 
the taxpayer 1s in. 

Q. And can vou—excuse me, your Honor. 

The Court: What business is he in? 

The Witness: As to the matter of the tax re- 
turn, your Honor, why, the number 182 would indi- 
cate they were operators and owners of improved 
real estate. That would be a number that you could 
select from in the instructions with the tax return 
itself. 

The Court: Under what section? 

The Witness: You mean the Code number? 

The Court: Code number. 

The Witness: I don’t know that, your Honor. 
It is just an instruction sheet that comes with the 
tax return 

The Court: Proceed. 

Q. (By Mr. Wrixon): Mr. Mabey, I will show 
you a form entitled ‘‘Instructions for Form 1120, 
United States Corporation Income Tax Return, 
1946,’’ and I will ask you to examine the document 
which I hand you and state to the Court whether 
you have ever seen such a document before. 

A. Yes, sir. They come each year with the blank 
form of [48] return sent out by the Bureau. 
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Q. And does the form which J have just handed 
vou indicate the numbers that are used to designate 
the business in which the company is engaged ? 

ie Nese) Ts 

Q. Is that the instruction sheet from which you 
selected the number 182 which vou placed on the 
return ? A. Yes, six. 

@. And is there a corresponding sheet for each 
year which you examined in preparing the income 
tax returns of the plaintiff ? 

A. Yes, there would have been. 

Q. And were the imstruction sheets for corre- 
sponding veays the same as the one which you have 
in vour hand? AS es sit 

Q. And in each case the number 182 indicated 
the same description of the type of business as has 
been testified to by you, is that correct? 

A. It appears on each of these returns. 

Mr. Wrixon: J offer in evidence, if your Honor 
please, ‘‘ Instructions for Form 1120, United States 
Corporation Income Tax Return”’ for the vear 1946. 

The Court: Let it be admitted next in order. 


(Whereupon document referred to above was 
received in evidence and marked Plaintiff’s [49] 
Eaxhibiy No, 22.) 
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Me INTE’ S EXAIBIT No. 22 
Page 1 
1946 


Instructions for Form 1120 
United States Corporation Income Tax Return 


(References are to the Internal Revenue Code, 
unless otherwise noted) 


General Instructions 


A. Corporations which must make a return on 
orm 1120. 
eign corporation not specifically exempted by sec- 


Every domestic and every resident for- 


tion 101, whether or not having any net income, 
must file a return. The term ‘‘corporation’’ is de- 
fined by the Code to include associations, joint-stock 


7? 


companies, and insurance companies. 

Receivers, trustees in dissolution, trustees im bank- 
tuptey, and assignees, operating the property or 
business of corporations, must make returns of 
income for such corporations. If a receiver has full 
custody of and control over the business or property 
of a corporation, he shal] be deemed to be operating 
such business or property, whether he is engaged 
in carrying on the business for which the corpora- 
tion was organized or only in marshaling, selling, 
and disposing of its assets for purposes of lquida- 
tion. 

B. Period to be covered by return.—Returns 
shall be filed for the calendar year 1946 or fiscal 
year beginning in 1946 and ending in 1947. A fiscal 
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year is an accounting period of 12 months ending 
on the last day of a calendar month other than De- 
cember. 
* * % 

182. Owner-operators of improved property and 
lessors of buildings. 

183. Owners for improvement. 

184. Trading for own account. 

185. Agents, brokers, managers, ete. 

186. Title abstract companies. 

187. Lessee operators of improved property. 


* * ® 


Piled Deeember 13, 1954. 


Q. (By Mr. Wrixon): Now, are you able to tell 
from the plaintiff’s records on which tracts houses 
were constructed by the plaintiff as compared with 
tracts on which houses were built by others and sold 
to the plaintiff? A. Yes, sir. 

Q. Will you state to the Court what the records 
indicate in that respect so far as the Homewood 
Tract is concerned ? 

A. The Homewood Tract was improved by Pa- 
cific Homes. 

Mr. Blackstone: May it please the Court, all this 
matter is stipulated to. What is the point of the 
question ? 

Mr. Wrixon: Merely to establish, Counsel, that 
the plaintiff itself constructed the homes in Home- 
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wood, and that is consistent with the applecation 
for—application to obtain the priorities; and it also 
explains the exhibit in the priority list which states 
that the houses were built for sale. It is merely to 
establish some of the houses were built and some 
were not built directly by the company. 

Mr. Blackstone: Which ones are they, Mr. 
Wrixon? 

Mr. Wrixon: The witness will testify, I think, 
that the houses in Shoreview and Southwood were 
not constructed by the plaintiff, but were acquired 
by the plaintiff from another builder upon com- 
pletion. 

Mr. Blackstone: All right, can’t we stipulate to 
that? You never requested us to stipulate to that. 
I suppose it is a [50] fact. Go ahead. I am sorry 
to interrupt. 

Q. (By Mr. Wrixon): Will you state to the 
Court what the records of the plaintiff show so far 
as the acquisition by the plaintiff of houses in the 
Shoreview Tract and Southwood Tract are con- 
cerned ? 

A. Well, they did not do the improvement and 
construction themselves on Shoreview and South- 
wood. 

Q. Did the plaintiff purchase the houses from 
someone else who built them? A. Yes, sir. 

Q. Will you state to the Court whether the rec- 
ords were maintained in such form as to indicate 
separately the rentals and expenses connected with 
the rental collections as compared with the sales 
of houses? 
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A. They were all kept separately. 

Q. And what records were maintained in con- 
nection with each type of receipts? 

A. Well, of course there was the general ledger 
account for rentals maintained separately as to the 
tracts. Then there were general ledger records for 
the sale of each home, also by tracts. Then there 
were underlying subsidiary records in connection 
with the sale of houses to show the transaction as 
it velated to each individual house. 

Mr. Wrixon: I believe that is all. [51] 


Cross-Examination 
By Mr. Blackstone: 


@. Mr. Mabey, directing your attention to [x- 
hibit 2, which in entitled ‘‘Rents Received,’’ and 
breaks down the rents received from the various 
tracts for the various fiscal years from 1943 through 
their fiscal year 1947, as I understand it, you were 
the one that prepared this schedule, is that correct? 

BNE SCeSS Sak, 

Q. At the bottom of the schedule appears ‘‘ Net 
Rental Income.’’ Yet it appears, also, that you have 
not deducted from the net rental income any share 
of the administrative expenses, is that correct ? 

A. That’s correct. 

Q. Well, as an accountant, do you think that 
that is an accurate picture of net rental income to 
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veport a figure which does not include the overhead 
expense ? 

A. Well, it would—could be deducted this way: 
Where you have these tracts involved, and where 
you have the company engaged in activities other 
than these tracts, or likely to have, it would seem to 
me it would give the management more information 
if they allocate the direct expenses of each tract, 
that is, the salary, let’s say, of a tract manager. 

Let me explain, perhaps: If that is expressed with 
relation to each tract for tract manager’s salary, 
there is the interest that was paid on the FHA loan, 
there are the real [52] estate taxes on the loan, de- 
preciation, the general office expenses of the tract, 
you have with that information which you know is 
definite, you have a more accurate figure to rely on 
than if you try to take these administrative ex- 
penses that, as the system is developed, applied to 
mattters other than rentals. The allocation might 
bring into close relationship, but who is to say the 
allocation would be correct when there are other 
activities ? 

@. Let me ask you this question: I am not an 
accountant, Mr. Mabey, but if a company is engaged 
solely in the business of renting houses in question, 
as an accountant, in figuring its net rental income, 
would you present a document which did not deduct 
from that its administrative expenses ? 

A. I ean agree that seeing administrative ex- 
penses would be interesting, and probably try to 
find out if that administrative expense could be 
allocated as it would be more 
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@. What would there be to allocate among if you 
have a company engaged only in the business of 
renting property ? 

A. Well, as subsequent—in the first year 

@. I think you could answer that question, Mr. 
Mabey. 

A. I would like to explain with respect to this 
statement here, if I may. 

Q. I am trying to get at that, but I think you 
could answer a question that was put to you directly. 
If vou have a business which is engaged solely in the 
rental business, isn’t [53] the correct way to find 
out the net income from the business and deduct all 
expenses, overhead as well as the direct expenses ? 

A. That would be proper. 

Q. That would be correct? A. Yes. 

Q. But you say in this case that you could not 
deduct part of the expenses that should be attributed 
to rental income because there were other operations 


the business was carrying on, is that correct ? 

A. In this respect: For example, the accounting 
attention that would be required to service FHA 
loans and so forth, do you feel that that should be 
charged against rental operations? That is one thing 
that would make allocation difficult. And a large 
part of whatever would be involved in payment of 
monthly FHA loans on all these houses, just as an 
item for example. 

@. Isn’t the reason, Mr. Mabey, you didn’t show 
allocations between administrative expenses to rental 
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income is because the company was also engaged in 
the business of selling houses? 

A. Let’s take this schedule. Well, it wouldn’t 
show on this rent received schedule, but one of these 
sub-sections. Naturally when houses appear in this 
schedule as having been sold, some of that overhead 
expense, if you wish to throw it back, some would 
have to go against rental, some would have to go 
against [54] that other property. 

Q. The other operation we are dealing with here 
is a selling operation, is it not? Look at Exhibit 3. 

A. On Exhibit 3, you readily see you have a 
rental operation. You have some of this general ex- 
pense that must apply against the houses sold, also. 
Yas, very definitely. 

Q. And the reason why you did not alloeate the 
administrative expense is beeause this company was 
engaged not only in a rental operation, but in a 
selling operation, is that not a plain fact? 

A. In that regard, that very definitely—See that 
first one, now, I wouldn’t know how much of this 
administrative expense should go against rental, 
how much should go against sales, or how much 
would apply to something else, that is true. 

Q. Directing your attention, Mr Mabey, to the 
tax returns that have been introduced in evidence— 
I believe they are Exhibits 18, 19 and 20—did vou 
prepare the entire return, including the caption? 
I notice here under ‘‘ Kind of Business’’ In Exhibit 
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18 it savs, ‘‘Development of Subdivision, Renting 
and Selling Homes to Defense Workers.”’ 

Is that your language on the return? 

A. I think so. J think my signature would be on 
the tax return, and anything that I didn’t have in 
my own handwriting at least would be my responsi- 
bility. 

Q. Well, at the time you prepared this, I assume 
vou considered [55] that was an accurate deserip- 
tion of what business the corporation was engaged 
in, 18 that correct? 

AS 1 think sot We pnt there: 

Q. I find that on Exhibit 19, the tax return for 
the vear ending May 31st, 1946, the kind of busi- 
ness is given as, ‘‘ Development of Subdivision, Rent- 
ing and Selling Homes.”’ 

Here again I find your signatuve on the tax re- 
turn, and I take it that is your language that you 
used in describing the business of the corporation ? 

A. If would say so. 

Q. And Exhibit 20, which is the tax return for 
the year ending May 31st, 1947, under ‘‘Kind of 
Business.’’ I find there appears ‘‘Development of 
Subdivision, Renting and Selling Homes.’’ That is 
again yours ? A. That sounds like me, yes. 

Q. Mr. Mabey, I should hke to show you a cer- 
tified photostatic copy of an income tax return for 
this corporation for the period ending May 31st, 
1942. Do vou recognize this as having been prepared 
by you for this corporation? 
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A. Yes, sir, I am sure it is mine. It has my 
signature on it. 

Mr. Blackstone: I should like to introduce in evi- 
dence as Defendant’s Exhibit A this document. 

The Court: For what purpose? 

Mr. Blackstone: J should like to establish that 
in 1942 [56] the corporation represented its busi- 
ness as that of construction and sale of defense 
homes, which I think bears on the issue of what kind 
of business this corporation was in. 

The Court: It will be admitted and marked for 
the limited purpose of the offer. 


(Whereupon income tax return for period 
ending May 3ist, 1942, was received in evidence 
and marked Defendant’s Exhibit No. A.) 
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Q. (By Mr. Blackstone): Mr. Mabey, T show 
you—TI should like you to identify a certified copy 
of the corporation’s return for the year ending May 
31st, 1943, for Pacific Homes, Inec., and ask you if 
you prepared that return? 

A. Yes, sir, I can identify that as mine. 

Mr. Blackstone: Thank you. I offer this in evi- 
dence as Defendant’s Exhibit B for the purpose of 
showing that for the year ending May 31st, 1943, the 
corporation described its business as ‘‘Construe- 
tion and Sale of Defense Homes.” 

The Court: It will be admitted and marked. 


(Whereupon document referred to above was 
received in evidence and marked Defendant's 
Exhibit B.) 
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(Testimony of Charles P. Mabey.) 

Q. (By Mr. Blackstone): Now, Mr. Mabey, I 
ask you to look at the tax return for the year end- 
ing May 31st, 1944, for Pacific Homes, and ask you 
if you prepared that return. [57] 

A. Yes, sir. 

Mr. Blackstone: May I ask that this be admitted 
into evidence as Defendant’s Exhibit C. 

The Court: It will be admitted next in order. 

Mr. Blackstone: The purpose being that it states 
on the face of the return, ‘‘Kind of Business: De- 
velopment of Subdivision, Renting and Selling 
Homes to Defense Workers.”’ | 


(Whereupon document referred to above was 
received in evidence and marked Defendant’s 
' Exhibit C.) 
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Q. (By Mr. Blackstone): Returning now, Mr. 
Mabey, to this Exhibit 2, the analysis of rents re- 
ceived, you would agree, J take it, that the net 
rental income figure there is then definitely over- 
stated if one were interested in finding out what the 
actual, true net rental income of the corporation is 
after deducting whatever share of administrative 
expenses is proper? 

A. Yes, I think that is accurately stated. 

Q. And likewise on Exhibit 3, vou would say 
that the profit on the sales shown there is likewise 
overstated because from an accounting point of 
view, certainly some of the amount of administrative 
expense not attributable to rental received should 
be accounted to the selling of the property, is it 
not? 

A. That was my purpose for putting the note 
there at the bottom. [58] 

Q. In other words, you vourself did not feel 
you had enough information to decide in what way 
the allocation of administrative expense should be 
made, is that correct? A. That is right. 

Q. But you did recognize, certainly, some of it 
should be attributable to rental operations and some 
of it should be attributable to selling operations, is 
that correct ? A. Yes, sir. 

Q. Turning to Exhibit 4, Mr. Mabey, which is 
entitled ‘‘Investment in Real Property and Notes 
and Mortgages Payable,’’ I take it you prepared 
that exhibit also? A. Yes, sir. 

Q. Is it possible for you as an accountant to de- 
eide from looking at these exhibits here, Exhibit 4. 
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which is the investment in the real property, and Eix- 
hibit 2, which is the profit from the real property— 
or which is the rental analysis—to decide what the 
return on the investment was insofar as rental 
operations were concerned? By that I would mean 
what accountants I suppose would eall the yield on 
investments. 

A. It seemed to be quite clear that the per- 
celttage would be fairly low. Did you want me to 
trv to state what that per cent would be? 

@. Yes, and if you could explain. I would take 
it in figuring the percentage you would not, for ex- 
ample, starting with the [59] first period ending 
Mav 31, 1942, Exhibit 4 shows there is something 
a little over $225,000 invested in improved property ; 
Exhibit 2 would indicate a net rental income of 
£14,000, but to which vou would apply some formula 
for adimnistrative expense ? 

A. They are different vears. There is no May 
31st, 1942, on the first schedule. 

@. I see. Then the first one you could make an 
analvsis ou would be for the year ending May 31st, 
1943, is that correct? A. That is correct. 

@. And would you explain how one would at- 
tempt to figure out the yield on the investment, look- 
ing solely from rental income point of view for that 
year? 

A. Well, as I get the question, it would look lke 
2 per cent plus. 

The Court: JI can’t follow that. What do you 
mean by that? 


United States of America 11 


(Testimony of Charles P. Mabey.) 

The Witness: Well, your Honor, the investment 
is $644,000, and the net rental income for that year 
was $14,000, so the fourteen thousand would be 2 per 
cent something, wouldn’t it? 

Q. (By Mr. Blackstone): And that is, however, 
figuring without attributing to the rental income any 
share of the administrative expense, is that correct ? 

A. Yes. [60] 

Q. I see that the administrative expense total 
for that vear was $16,000. So that if this company 
had been doing nothing but a rental business, they 
would have lost money for that vear, isn’t that cor- 
rect? iy. Wes. 

@. And there would then, of course, be no re- 
turn whatsoever on the investment for that year? 

A. That is right. 

Q. For the vear ending May 31st, 1944, could 
you give an estimate of what the yield would be 
without taking into account the pro rata share of 
administrative expenses ? 

A. Well, it looks like it would probably run 
about two and one-half per cent. 

@. But I see for that vear there are $15,000 or 
more in administrative expenses, so that if all of 
that were attributed to rental income, that would ap- 
proximately reduce bv half the vield you stated, is 
that correct? A. Yes, sir. 

Q. It would be a little over one per cent, then? 

A. That’s right. 

Q. For the year ending May 31st, 1945, Exhibit 
4 indicates $996,000 plus as the investment, and Ex- 
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hibit 2 indicates a net rental income of $33,000. 
Roughly speaking, what would that yield be? 

A. Well, that one would run three per cent or 
better. [61] 

@. But then, directing your attention to the ad- 
ministrative expenses that were not allocated of 
$20,000, if that were attributable to rental income, 
what would the yield on the investment be, approxi- 
mately ? 

A. Oh, one and one-half per cent, one and three- 
tenths. somewhere around there. 

Q. And for the year ending May 31, 1946, Ix- | 
hibit + indicates something over $263,000 invested, 
and Exhibit 2 indicates a net rental income of $12,- | 
936. Now, what would you estimate the vield would 
be from those figures ? 

A. Looks lke it would run six per cent. 

Q. Isee for that year, 1946, their administrative 
expenses of $58,000 which, if al] were attributable 
to rental income, would wipe out any income what- 
soever for that year, would it not? 

A. Yes, sir. 

Q. Which would mean there would be absolutely 
no yield whatsoever on the investment of $263,000 
for that year, is that correct? 

A. That is correct? 

Q. Do you as an accountant know or have some 
opinion as to what the yield should be on rental 
property, what a landlord ordinarily expects to 
earn on money invested in his real property ? 

A. I haven’t gone into that as an acco 
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particularly, or [62] in connection with my work. 
But as speaking of a return on any investment, I 
guess the risk element is involved. But aside from 
all of that, five or six per cent, anyway, would seem 
to be a figure that anyone should look for. 

@. Have you ever heard of a formula used by 
landlords of receiving in rent approximately one per 
eent per month of the amount invested in real 
property ? 

A. Oh, I couldn’t really answer that. 

@. Mr. Mabey, I am interested in your testimony 
in regard to those sales from this Morey Tract, so- 
ealled, which occurred in the fiscal vear ending Mav 
dist, 1946. That sale of those houses resulted in a 
loss of $9,561, is that correct? It appears here on 
fxhibit 3. A. Yes, sir. 

@. Could you explain the reason for vour re- 
porting that on the income tax return as a short- 
term capital loss? 

A. The facet that the houses were held for a 
period less than six months. 

Q. You did not consider that these houses were 
houses used in the trade or business of the Pacific 
Homes Company ? 

A. Well, I think in effect the over-all treatment 
or determination that the same basis was used, that 
is, the only determination being whether the house 
was held over six months or less than six months, 
both as to the Morey Tract and the other sub- 
divisions. [62-A ] 

@. Well, may I put it this way: May I ask you 
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upon what information you were relying to treat 
these sales after a period of six months as sales 
of capital assets or assets held for investment? 

A. What basis I was using? 

Q. Yes. What facts did you have? What infor- 
mation did you have which caused vou to treat the 
sales in this way? 

A. Well, the fact that they were—the houses 
were subject to depreciation, and the fact that they 
were not—at least I did not consider them as being 
part of the company’s inventory on the basis—or, in 
other words, if they had been inventoriable items, 
that would mean they were considered primarily 
for sale, which was not the interpretation that I used 
in the preparation of the tax returns. 

Q. Well, what information did vou have that 
these houses were not held for sale? The fact is they 
were all sold within a six months period, isn’t that 
correct ? A. On the Morey Tract? 

Q. Yes, on the Morey Tract. A. Yes. 

Q. We are talking about the Morey Tract. 

A. Yes, sir. To me in preparation of tax returns, 
the fact that they were held less than six months, 
the whole question was just academic in that it 
didn’t enter into the capital gain, tax capital gain 
computation for the other houses. [63] 

Q. Well, ean I interpret that then to mean that 
you didn’t really make any specifie inquiry of any- | 
one in the corporation as to the exact nature of 
their business relating to the houses, that you felt 
it didn’t really make any difference whether it was 
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reported as a short-term capital loss or as an ordi- 
nary business loss? 

A. Tome the—as I remember the Code there, the 
short-term loss acts as a reduction of the long-term 
gain in the computation and didn’t affect the tax 
picture at all. So, so far as I was concerned, my 
questions would be answered in connection with the 


preparation of the return. 

Now, as to what the intention was with regard to 
these Morev houses, I would have no more informa- 
tion than what the management perhaps would have 
told me at the time. Whether or not I put any ques- 
tion to them, I do not recall. 

But in answering your question now, I don’t 
think that it would have made any difference in the 
preparation of the tax return whether they said it 
had been held primarily for sale or for rent. The 
treatment still would have been the same. 

Q. If these houses, then—your understanding of 
the tax laws would be that if these houses were 
used in the trade or business of Pacific Homes, Ine.. 
that it was then proper to treat a sale of them, when 
it results in a loss, as a short-term capital loss. [64] 

A. If it is used in the trade or business? 

The Court: Is that the question? 

Mr. Blackstone: Yes. 

The Witness: I didn’t get the full significance in 
order to answer the question. [ am sorry. 

Q. (By Mr. Blackstone): Well, was your un- 
derstanding of the tax law that it is a proper tax 
treatment to report as a short-term capital loss a 


116 Pacific Homes, Inc., vs. 


(Testimony of Charles P. Mabey.) 
sale of property used in the trade or business which 
resulted in a loss. 

A. ‘To treat it—give it the capital gains and loss 


treatment, ves, sir. 
% a * 


ROSS H. CHAMBERLAIN 


was called as a witness on behalf of the plaintiff, 
and being first duly sworn to tell the truth, the 
whole truth and nothing but the truth, testified as 
follows: 


The Court: Sate vou name, please. 

The Witness: Ross H. Chamberlain. 

The Court: Where do vou reside? 

The Witness: Woodside. [65] 

The Court: Your business or occupation ? 

The Witness: I am a contractor. 

The Court: How long have you been so engaged? 

The Witness: 17 years. 

The Court: Take the witness. 

My. Wrixon: If your Honor please, it is in the 
stipulation that the witness was one of the three in- 
corporators of the plaintiff corporation, and that he 
was a director of the plaintiff corporation from the 
inception until the dissolution and winding up of the 
corporation; that he was secretary and treasurer 
from January 30, 1942, up until January 4, 1945; 
that from January 4, 1945, until the dissolution of 
the corporation the witness was president of the 
plaintiff. 

It is also in evidence that he was one of the two 
shareholders during the entire existence of the 
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corporation, and from and after May, 1945, the wit- 
ness was the sole shareholder of the plaintiff. 

I say that merely to indicate that I will dispense 
with the usnal questions laving foundation for what 
I am about to ask him. 


Direct Examination 
By Mr. Wrixon: 


@. Mr. Chamberlain, did vou take any part in 
the management of the affairs of the Pacific Homes, 
Inec.? [66] A. Yes, sit. 

Q. And over what period did you participate in 
the management of the plaintiff’s business ? 

A. From its inception to its dissolution. 

@. And what was the nature of your services to 
the plaintiff over that period of time? 

A. I was officially secretary and treasurer, and I 
generally managed its activities prior to the renting 
of the houses, and I participated in financial de- 
cisions and things like that. 

Q. Well, did vou take any part in determining 
whether the plaintiff would engage in the building 
of houses in a certain tract or not? A Gee 

Q. What investigation, if any, was made on be- 
half of the plaintiff before deciding to construct or 
acquire houses in a certain tract? 

A. Well 

The Court: Speak up louder. 

The Witness: Pardon me? 
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The Court: Raise your voice to help the Re- 
porter. 

The Witness: Do you want the whole story? 

Q. (Bv Mr. Wrixon): Yes. Tell it completely, 
sir. 

A. These houses were built during the period of 
the War, and at that time the only construction that 
eould be legally [67] undertaken was construction 
which had priority assistance. 

The priority assistance was given the construc- 
tion industry in general regardless of whether the 
projects were private or for the account of the 
Government by the Office of Production Manage- 
ment, which was the prototype of controlling organi- 
zation, or later the War Production Board, which 
was the successor to the Office of Production Man- 
agement. 

The first tract that I participated in on a priority 
basis was the Homewood Tract in Sunnyvale. The 
initial impetus to construct that tract and all of the 
others came from this Federal office, first the OPM 
and secondly the WPB, who got in touch with 
aualified developers and suggested that accommoda- 
tions for war workers in certain areas were neces- 
Sary. 

When we were approached on the subject of build- 
ing houses in Sunnyvale, we went to Sunnyvale 
and discussed the employment situation and the 
housing situation with employers in the neighbor- 
hood, who were largely of Joshua Hendy Ironworks 
and Woolridge Company, and we established to our 
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own satisfaction that there was a demand for 
dwelling houses in the area, and then we looked 
around to see where a suitable land was available to 
build them on. 

Then when that was determined, we went to the 
War Production Board, or OPM, as the vase may be, 
and told them if they would grant us priority assist- 
ance for a certain [68] number of houses, we would 
be happy to build them. 

Q. And was that procedure which you have just 
described followed not only in the case of Homewood 
but in the other tracts as well? 

A. If would say that it was typical. 

q. And in considering whether you would build 
in a certain tract, did vou give any consideration to 
the prospective rents and the prospective expenses 
that would be involved in the operation ? 

A. Well, we knew what the rent was going to be 
because that was fixed by law. And we knew what the 
expenses were going to be insofar as they related to 
the mortgage because the amount of the mortgage 
was also fixed by law. 

And the answer to your question is that if the 
rent, for instance, was $50 a month and the amount 
that had to be repaid on the note was $40 a month, 
there was a theoretical gross profit of $10 per month 
per unit. 

Q. Well, now, calling your attention, Mr. Cham- 
berlain, to the Southwood Tract, what did the Pacifie 
Homes, Inc., intend to do with the Southwood Tract 
when it was completed ? 
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Mr. Blackstone: TJ object to his asking about the 
intention of the Corporation. 

Mr. Wrixon: If your Honor please, I submit 
that is one of the questions which is involved in the 
case. And I have some authorities here that indicate 
where the matter of intent [69] is the issue in the 
case, the witness 1s competent to testify to the in- 
tention. 

Mi. Blackstone: That may be, your Honor, if 
you are dealing with an individual. An individual 
could testify as to his own intent. But we are dealing 
with a corporation, which necessarily acts through 
people, and it would be for your Honor to decide 
completely what the intent of that legal entity is, 
and [ don’t think Mr. Chamberlain is in a position 
to state what the intention of the corporation is. 

Mr. Wrixon: J submit, your Honor, a corpora- 
tion functions only through natural persons, and 
natural persons who are here and who participated 
in the deliberations that went into this operation 
are competent to testify what the intention was in 
respect to which the units were built. 

My. Blackstone: The most he could testify to 
would be his own intention. I don’t see how he can 
say just what the corporation intended. 

The Court: I should like to have you indicate 
what authority you have for your position. 

Mr. Wrixon: If your Honor please, I have ref- 
erence to a case in the Ninth Cireuit, Hedderly vs. 
United States, 193 Fed. That, however, is a criminal 
case, but the language I think is significant. 
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ines Courteww laces!570 to'571 said this. . am 
quoting: 

‘‘These questions were of the same character 
as [70-71] the question that was admitted over ob- 
jection in the case of Van Gesner vs. United States, 
153 Fed. 56, 82 CCA 180. In that case this court in 
passing up the admissibility of sueh testimony 
said——”’ 

i, Ieinay ssays~ your Honor, this as: a» further 
quotation from the United States Supreme Court in 
the case of Williamson vs. United States. 207 US 
425, 

The Court: Another criminal case? 

Mr. Wrixon: Yes, your Honor. At Page 450 the 
Court said: 

‘“The issue being the existence of a conspiracy to 
suborn various persons to commit perjury in re- 
lation to declarations to be made under the Timber 
and Stone Act as to the purpose for which they de- 
sired to acquire land, etc., and as it is conceded that 
no formal contracts were executed between the al- 
leged conspirators and the proposed entrymen, and 
the alleged understandings were of an ambiguous 
nature, and the proof of the conspiracy depended 
upon a variety of circumstances, going to show the 
motive or intent, we think it was proper to permit 
the interrogation of the entrymen concerning their 
understanding of the agreement with Van Gesner 
and their intention at the time when they made their 
preliminary declarations, as the question [72] was 
relevant to the question of the nature and character 
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of the dealings of the entrymen with the alleged 
conspirators, and bore on the question of the pur- 
pose or motive which influenced the making of the 
sworn statement required by law as a condition 
precedent to the acquirement of the land.’’ 

The Court: I agree with all of those criminal 
cases. Have you a civil case? 

Mr. Wrixon: Yes. Fanning vs. Green, 156 Cal. 
279. The Court at page 285 said—and this is a case 
relating to an action between the administrator of 


a wife’s estate and the plaintiff who was suing to 
quiet title. The question was whether there had been 
an intent to make a division between the husband 
and wife during their lifetime, and the Court at 
Page 285 said: 

‘Tt is well-settled that, under our svstem a wit- 
ness may be examined as to the intent with which 
he did a certain act, where that intent is a material 
thing in the action. A jury or trial judge is not 
bound, of course, to believe the witness when he savs 
he did not have a certain intent, and may find in the 
circumstances, acts, and language, an entirely dif- 
ferent intent, but the testimony of the witness is 
competent and relevant and not immatertial.’’ 

ft would like to quote one further extract from 
Mr. Wigmore [73] on evidence. Wigmore 714-721, 
Section 581, Third Edition, 1940. The conclusion of 
Mr. Wigmore is that, 

‘‘Such testimony is clearly admissible when it is 
an issue in the proceeding as to what the intent 
actually was.”’ 


j 


United States of America 123 


(Testimony of Ross H. Chamberlain.) 
If I may read 

Mr. Blackstone: May I say this—— 

The Court: Pardon me. WHat the intent of the 
eorporation was? 

Mr. Wrixon: The extract does not distinguish 
or make reference to whether it was a corporate in- 
tent or individual intent. 

The Court: Well, we will concede there is a dis- 
tinetion, is there not? 

Mr. Wrixon: I think, your Honor, that my 
original statement was that the intent of the cor- 
poration ean be demonstrated only through the 
people who participated in determining the policy 


of the corporation. 

The Court: Intent or intention may be mani- 
fested by the circumstances. 

Mr. Wrixon: That is correct. 

The Court: Develop them and I will give you a 
record on your position. I will allow it to go in 
subject to motion to strike and over your objec- 
tion. 

Mr. Wrixon: Thank you. [74] 

@. (By Mr. Wrixon): Will you state to the 
Court what was intended by the plaintiff in the 


-eonstruction of the Southwood homes? 


Mr. Blackstone: What do you mean? Are you 
asking for his intention or the Corporation’s? 

Mr. Wrixon: The Corporation’s intention. 

Mr. Blackstone: Then, I am, of course, objecting, 
your Honor. 

The Witness: The Corporation had a choice. It 
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could sell or it could rent, and the corporation chose 
to rent. So far as I am concerned, that was its in- 
tention, also. The intention was obligatory on the 
Corporation after the act. 

The Court: I didn’t get the last part of your 
answer, Mr. Chamberlain. After the what? 

The Witness: After the act of construction. 

The Court: Pardon me. Would you read that last 
part of his answer, Mr. Reporter? 


(Answer read by the Reporter.) 


The Court: Proceed. 

Q. (By Mr.Wrixon): Well, will you describe, 
Mr. Chamberlain, the operation of Pacific Homes as 
actually carried ont in the Southwood Tract after 
the houses were completed ? 

A. The Southwood Tract was constructed in the 
latter part of 1943 and early part of 1944. By that 
time the pattern of the business operation had been 
pretty well established. After [75] we received per- 
mission from the War Production Board and were 
eranted priorities, the business of developing the 
land in a manner so that it was suitable for the 
construction of dwelling houses was undertaken, and 
then the construction of the dwelling houses was 
actually started on. 

The first building on any one of these tracts was 
also used as a tract office. It housed the tract man- 
ager, and it is where the solicitation of rentals oc- 
curred. 

The tract manager was generally selected from 
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an individual who was already living in another 
tract and was interested in becoming a_ tract 
manager. 

The tract manager’s duties included not only 
signing the leases on behalf of the Company, but 
also included the duties of collecting overdue rent 
and reporting to the Company complaints, requests 
for service, and so forth. 

Mr. Wrixon: You mentioned requests for serv- 
ice. Would you explain to the Court what you mean 
by that, please ? 

A. Well, inasmuch as these people were renters, 
everything that happened to the house we had to 
take care of from leaky faucets and leaks in roofs 
and chimneys, to door knobs, and doors that don’t 
close and paint that is marred, and so forth. 

(). And did the Corporation perform that tvpe 
of service at the request of the tenants? 

A. Qh, yes. We didn’t repair windows that their 
children threw baseballs through, but if it was 
something of a structural [76] defect, we took care 
of it. 

Q. Going on to the—I will withdraw that. 

What change, if any, occurred in the operation of 
the Southwood Tract as you have just described it 
after the tract was completed and rented ? 

A. No change. 

Q. Going now to the Shoreview Tract, what was 
the intent of the plaintiff in the acquisition of houses 
in the Shoreview T'ract ? 

Mr. Blackstone: I object to the question on the 
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grounds previously urged. Question as to the intent 
of the Corporation. 

The Court: What was the question again? 


(Question read by the reporter.) 


Mr. Blackstone: My objection is on the ground 
it is asking for the intention of the corporate entity 
rather than the intention of an individual. 

The Court: What is the purpose of the question. 
Counsel ? 

Mr. Wrixon: The purpose of the question, your 
Honor, is again to establish the intent and purpose 
in the acquisition of these houses, which is one of the 
issues in the case. 

The Court: We are dealing with a corporation, 
that is the only difficulty I have. If he knows and 
can speak for the Corporation or its members, he 
may do so in relation to their intent. [77] 

Mr. Wrixon: That is the purpose of my question, 
to establish through this witness what that corporate 
intention was. 

The Court: Very well, you may answer. 

The Witness: The intent at Shoreview was the 
same as I have deseribed in connection with South- 
wood. 

@. (By Mr. Wrixon): Will you state it for tie 
Court ? 

A. We were solicited by the War Production 
Board to acquire that land and build houses on it 
because they needed houses at Mills Field—needed 
houses for Mills Field employees, I should say. 
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So the same thing is a duplication. We started to 
build houses and we built them, and we rented to 
mostly employees of airlines—anyway, somebody at 
Mills Field. 

Q. (By Mr. Wrixon): Did the plaintiff perform 
the same type of maintenance services for the Shore- 
view Tract houses that it did for the Southwood 
tract houses? A. Yes. 

@. In the case of Shoreview, do you reeal! 
whether there was a sale of some seven houses out 
of the Shoreview Tract during the time the houses in 
that tract were being built? A. Yes. 

Q. Can you explain to the Court the circum- 
stances surrounding the sale of those seven houses? 

A One of the houses was sold to one of our em- 
ployees who [78] msisted on buying it. All of them 
were in the area that the State of California had 
indicated—did condemn for purposes of building 
an overpass and appurtenant structures. 

@. And what change, if any, occurred in the 
operation at the Shoreview Tract as compared with 
the operation at Southwood ? A. None. 
| ‘The Court: Take a recess. 


(Short recess taken.) [79] 


Mr. Wrixon: My. Reposter, will vou be kind 
enough to read the last question? 


(Question and answer read by the Reporter.) 


Q@. (By Mr. Wrixon): Mr. Chamberlain, I will 
show vou Plaintiff’s Exhibit 12, being the applica- 
tion to the Office of Production Management re- 
lating to Homewood, and being an application re- 
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lating to 175 houses, and I will ask you, did you 
have anything to do with the preparation of Plain- 
tiff’s Exhibit 12? A. Yes, I prepared it. 

@. And that is an application for priority assist- 
ance with respect to 175 houses to be built for sale, is 
that correct ? ie Wesyesin. 

Q. ‘The houses, 175 houses, were actually built 
at the Homewood Tract, is that correct ? 

A. Yes, sir. 

Q. Did the original intention to build those 
houses for sale continue, or was it changed ? 

Mr. Blackstone: I object. to the question again 
on the ground it is asking this witness to testify as 
to the intention of a corporation. That intention 
must be ascertained from all the circumstances and 
ean’t be testified to directly. 

The Court: This is the same objection? 

Mr. Wrixon: Yes, your Honor, as I understand 
it. 

The Court: I will allow it to go in subject to 
your [80] motion to strike and over your objection. 
‘You may answer. 

The Witness: The intention of the management 
and Board of Directors of the Corporation was to 
construct houses for rent in Sunnyvale rather than 
construct houses for sale. 

Q. (By Mr. Wrixon): What was actually done 
with the houses in the tract after they were con- 
structed ? A. ‘They were rented. 

Q. And as the plaintiff attempted to rent the 
houses, what was the plaintiff’s experience in that 
regard? 
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A Its experience wasn’t so good. We had lots of 
trouble renting the houses, and as a result we used 
the device of renting with an option to purchase. 

This option to purchase was entered into in the 
Homewood Tract for the twofold purpose of in- 
ducing people to rent the houses, and also to en- 
courage them to take an interest in the property 
that they were inhabiting with the hope that they 
would take better care of it. 

Q. What was the plaintiff’s experience in rent- 
ing the houses with an option in the tenant to pur- 
chase? 

A. The experience? You mean whether we were 
able to rent them? 

Q. Yes, was the purpose to rent the houses after 
the giving of an option to the tenant to purchase? 

A. Yeswsim 

Q. And did the plaintiff offer that type of lease 
uniformly [81] to all the prospective tenants? 

A. Yes, they did. 

_ Q. Well, did vacancies occur in the Homewood 
Tract from time to time? A. Yes, they did. 

_ Q. And when the vacancies occurred, did plain- 
tiff lease the premises at any time to tenants without 
an option to purchase ? 

A. JI don’t believe so. That is, to the best of my 
| knowledge all of the leases were exactly the same. 
Now, it is possible that at the very end of the opera- 
tion there might have been some straight leases. 
However, I don’t remember any. 

The Court: With an option to buy? 
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The Witness: No, sir, just a lease like you would 
have on an apartment. But whether any of those 
were entered into or not, I ean’t say. I don’t re- 
member. 

Q. (By Mr. Wrixon): Now, deseribe what was 
done in the Homewood Tract with respect to the 
operation there msofar as the tract manager was 
concerned, and the other things that were done by 
the plaintiff in order to rent the homes. 

A. The Homewood Tract was the first tract and 
therefore could be considered to be the prototype of 
all of the other tracts. 

We built a house there and hurried up and 
finished it up and installed therein a tract manager. 

This was the only small tract that had a male 
manager, and [82] he performed the functions that 
I have described before as the duties of the tract 
manager. He supervised the leasing and entered 
into the leases on behalf of the company, and took 
eare of complaints, and collected delinquent rents, 
and so on. 

Q. Did he also take care of any maintenance or 
repair requests made by the tenants? 

A. Yes. And inasmuch as he was a man, minor 
things he took care of himself, and of course major 
things were referred to the company for service 
correction. 

@. Well, from time to time after the—I will 
withdraw that. 

Will you state to the Court, Mr. Chamberlain, 
why some of the houses in these tracts, Shoreview, 
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Southwood and Homewood, were sold by the corpo- 
ration ? 

Mr. Blackstone: Just a minute. I object to the 
form of the question, why some of them—they were 
all sold, your Honor. That is a pretty vague ques- 
tion. | 
Mr. Wrixon: Well, if your Honor please, I will 

withdraw the question and reframe it. What I had 
in mind, the houses were not all sold at one time. 

Mr. Blackstone: That is stipulated to. 

Mr. Wrixon: My purpose in asking the question 
was merely to have the witness explain to the Court 
why the houses were sold, if they were, so I will 
withdraw the question. 

Q. (By Mr. Wrixon): Explain to the Court, 
Mr. Chamberlain, [83] why the houses in the three 
tracts, Shoreview, Southwood and Homewood, were 
sold ? en 

Mr. Blackstone: Just a minute. Your Honor, I 

object to the form of the question. 

The Court: Why they were sold? The ultimate 
fact is that they were sold period. 

Mr. Wrixon: Yes. 

_ My. Blackstone: It is apparent in the stipulation 
the majority of the houses were sold because ap- 
parently there was an option to buy in the tenant. 
The Corporation didn’t have any control over that 
in one way or the other. 
| Mr. Wrixon: That is true, your Honor, as to 
houses that were sold to tenants who had an option 
to buy, that was a matter beyond the control of the 
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Corporation. But as to houses which were sold non- 
option tenants, let us call them. I think it 1s proper 
that the witness be allowed to explain to the Court 
why those houses were sold. 

The Court: And the purpose of that offer is 
what ? 

Mr. Wrixon: The purpose is, your Honor, to 
show the circumstances under which the sales were 
made, and to show that they were not made in the 
manner in which the ordinary real estate subdivision 
selling operation sells property. 

The Court: How many were sold that way, if you 
know ? 

Mi. Wrixon: The exhibits will show, your Honor. 
I wouldn't want to state them from memory, but 
thev are in [84] evidence as exhibits attached to the 
stipulation. 

The Court: In the interests of time, I will allow 
it to go in subject to your motion to strike. 

My. Wrixon: Would you mind reading that ques- 
tion, Mi. Reporter? 


(Question read by the Reporter.) 


The Court: Reframe your question. 

Q. (By Mr. Wrixon): Mr. Chamberlain, con- 
fining your answer to the houses which were sold in 
the Shoreview, Southwood and Homewood Tracts 
to persons who did not have an option to purchase, 
will you explain to the Court why those sales were 
made by the Corporation ? 

A. Well, in the Shoreview Tract there were 
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seven houses sold at the inception, one of which was 
sold to one of our most valued employees at his 
request. 

The others were sold because the State Highway 
Department had decided to put an overpass that 
exists there now at that place. And the rest of the 
houses in Shoreview were sold, oh, two or three 
years later over a period of time as people came in 
and wanted to buy them. 

In Homewood, I don’t remember any sales being 
made right away. And the rest of the sales were 
made in the same way, as people that had these 
option contracts anticipated them or at. the very last 
part of the operation as they became vacant and the 
individuals wanted to buy them instead of rent 
them. [85] 

In the Southwood Tract it was the same thing. A 
lot of those houses became vacant toward—in 1945, 
in the spring, and the people that rented them or 
rented them with these options to buy, as they be- 


came vaeant, why, they were sold also. 


One of the main reasons for selling all of these 
houses was the terrible way the tenants treated them. 


| As I mentioned before, there was a very narrow 


margin of gross profit. It was only—it never ex- 
eeeded $10 a house. [ believe it was less than that. 
And some of these people would do $100 worth of 
damage. There was those that would go out of the 
house and take everything they could unscrew. And 
they always moved out in the middle of the night. 

Gosh, the hardware was off and anything they 
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could take. Even silly things like toilet seats. Who 
would want a toilet seat without the rest of it? 
But thev took it because they could get it. It was 
awful. It was awfully expensive. 

T felt the Company was morally bound to put the 
house in as nearly the same condition for the next 
person that came and rented under this purchase 
option svstem as the first one, so that meant we 
had to repaint them and fix them all up, and it 
ran into a lot of money. In the hig tracts we had 
service departments with two or three men in them 
that didn’t do anvthing but go around fixing up 
after these withdrawals. 

The Court: Would the tax situation take care 
of anv [86] of these matters you have just recited? 

The Witness: If we had made any money, it 
would have. 

Mr. Wiixon: They are reflected in the expense, 
vour Honor, that ave shown in the exhibits. 

The Witness: I got to rambling there. I don’t 
know whether I answered the question or not. IL 
am Sorry. 

Q. (By My. Wrixon): Were there any other 
factors which influenced the sale of the houses other 
than the ones that you have mentioned ? 

A. Well, do vou want the whole story on that, 
Mr. Wrixon? 

@. We would like to have it. 

A. Along about the spring of 1945 after I was 
the sole remaining stockholder in Pacific Homes, it 
appeared that the war was about over and the im- 
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minent departure of all our tenants could be ex- 
pected. 

The telephone company, the Pacific Gas & Electric 
Co., and the Bank of America all made post-war 
surveys as to what the business situation was going 
to be sometime after the war, and their conclusions 
were so pessimistic that I began to wonder—espe- 
cially when people move out of these houses and 
leave them in this terrible condition. 

So along about May or June of 1945, it was get- 
tine pretty difficult to find new tenants. he lawns 
were growing up with weeds. We had to provide 
someone to mow the lawns and we had to water 
them so that they wouldn’t be lost, and also to 
keep [87] the tract looking nice. 

It got to be too expensive to, so I decided perhaps 

it would be better for the Corporation to dispose 
of these houses as they became vacant rather than 
continue to try to rent them all. Although we didn’t 
keep any houses vacant. If somebody came along 
and wanted to rent a vacant house and didn’t want 
| to buy it, why, he was privileged to rent it, just so 
| we would have someone in there that would pay 
the Bank every month instead of us—I mean, in- 
stead of the Corporation. 

Q. Now, speaking with respect to the sales of 
houses which were made to persons other than those 
who held their purchase option, will you describe 
to the Court what was done by the Corporation in 
order to effect those sales ? 

A. Nothing much. The tract managers were in- 
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structed to sell the houses as they became vacant 
if possible and, if not, to rent them. 

Q. Was any advertising campaign carried on? 

A. No. 

Q. Were any ‘For Sale’’ signs put on the prop- 
erty? 

A. No. IT might explain that if you would lke to 
hear the explanation ? 

Q. Go ahead. 

A. It is hard to remember back so many years. 
T can give a categorical denial about the advertising 
and signs because you never do that. It gives the 
tract a bad name. If you have [88] a lot of ‘‘ For 
Sale’’ signs sticking up, why, it goes along with the 
philosophy of scarcity. When things are hard to 
get people want them more than they do when they 
are easy to get. 

Q. Did the plaintiff put these houses in the 
hands—these houses which were sold to persons 
other than holders of purchase options, did you put 
any of those houses in the hands of real estate 
dealers for sale? 

A. Well, as these people that held purchase 
option contracts took up their options, and as these 
tracts started to get—the part we operated became 
smaller and smaller, we finally dispensed with tract 
managers, and we wound up by having one fellow 
that looked after all the tracts of all the corpora- 
tions. 

At that time, why, he couldn’t handle them all 
by himself, and there were no tract managers left 
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in some cases, so real estate agents that brought in 
eustomers that wanted to buy one of these houses 
were permitted to sell them and they were paid 
commissions. But there were very few of them. 
We did ourselves in almost every case. 

Q. Well, now, Ma. Chamberlain, going back to 
this matter of intention, will you state to the Court 
what that intention was with respect to having 
houses biilt in the Homewood, in the Southwood 
and Shoreview Tracts? 

Mr. Blackstone: At what time? 

Mr. Wrixon: At the time the houses were built. 

Mr. Blackstone: You are asking Mr. Chamber- 
lain his own [89] intention? 

Mir wWrixon: Yes. 

Mr. Blackstone: Very well. 

The Witness: Mv intention as an individual is 
expressed in the intention of the Board of Directors, 
which is implemented in the act that we committed, 

which was the act of renting. 

@. And was that intention of vours and the 
Board of Directors’ applicable to each of the three 
tracts, the Homewood, the Shoreview and the South- 
‘wood Tracts? A. That is right. 
| Mr. Wrixon: No further questions. 

Cross-Examination 
By Mr. Blackstone: 
— Q. Mr. Chamberlain, as I understand your testi- 
mony, we have in evidence here Exhibit 12 which 
is the application for priorities relating to 175 
houses in the Homewood Tract. That application 
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states in effect that the 175 houses are being built 
for sale, and you have testified that you prepared 
that application yourself, is that correct ? 

A. Yes, I did. 

Q. Then is it vour testimony that after this 
application was made that you changed your mind 


as to what the houses were—what was to be done | 


with those houses ? 


A. It wasn’t actually a matter of changing my } 


mind. As you see on the application, it was made 
to the Office of Production [90] Management, and 
that folded up about the middle of January, just 
two weeks after that appheation was made. 

‘Phe story is this, if you would like to hear it. 

@. Well, my main question, Mx. Chamberlain, 
if your answer is directed to that—that would be, 


what I was asking for was, was there a change in J 


what your company had in mind was to be done 


to those houses after the application was made 
which stated the houses were being built for sale ?- 
A. The change was made at the request of the— 


that application was made at the request of the 
OPM, and the change was made at the request of 
WPB, who succeeded the OPM. You will notice 
all signatures on the last page there are repeated 
in the WPB signatures in the ensuing years. They 
were the same people, but different management 
and a different name. 

Q. In other words, your testimony is that the 
officials of OPM requested you not to sell these 
houses, is that 1t? 
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A. No, the officials of the OPM requested us to 
make that application, which was made by me per- 
sonally on December 31st and was taken by hand 
up to their office to get a stamp on December 51st. 

T don’t pretend to know the reason for the 
urgency, except that it appears it had something 
to do with the change in the administration of the 
Ageney two weeks later when it became the WPS, 
and at that time the WPB requested that the [91] 
application be changed to ‘‘rent,’’ and it so was 
and the houses were all rented. Things were pretty 
mixed up right at that juncture insofar as part of 
the war effort. 

Q. Do you recall the specific circumstances under 
which you were requested not to sell the houses, 
but rent them ? 

A. Yes, I reeall it distinctly. The request was 
made by a man named Jim Whiteside in the WPB5, 
who told us now that there was a war on, the Gov- 
ernment felt that the houses should be made avail- 
able to any war worker regardless of whether he 
wanted to buy or not, and also that priority assist- 
ance would be given on a higher level for houses 
that were built for rent than for sale, and on the 
basis of his advice and his request, which I felt 
was a request that came from the Federal Govern- 
ment, the houses were built and were rented. 

Q. Was there an objection on the part of the 
Government agency to selling the houses, however? 

A. Yes, definitely. 

Q. How can you explain, My. Chamberlain, the 
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fact that a majority of these houses are leased with 
an option to purchase? Was there an objection on 
the part of the Government agencies to those options 
to purchase ? 

A. The option to purchase was a free gift. We 
were entitled to give people an option to purchase 
if they wanted it. The thing we couldn’t do was 
force them to purchase it. And as I explained in 
previous testimony, that wasn’t the intention, [92] 
either, in the beginning. The intention was just to 
rent them, and we found it was more difficult to 
just rent them than it was to rent them and throw 
in the promise, ‘* You can buy it later on if vou want 
tone 

@. I find that a httle hard to follow in relation 
to the Pacifie Homes because, as I understand it, 
the first tract was constructed at Homewood, cor- 
rect ? A. Yes. 

@. And all those were initially rented with 
option to purchase, isn’t that right? A. Yes. 

Q. Where was this? A preceding property? 

A. Didn’t you understand my answer? 

Q. No. 

A. My answer was that we tried to rent them 
and couldn’t then we changed the approach and said, 
“You can rent them and we will also let you buy 
them 1n 30 months, and the part of your rent will 
say that is profit—in other words, that $10 between 
fortv and fifty, the accumulation of that will be 
vour down payment and you may, if you elect 
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to do so, use that as your paid-in equity in the 
house.’’ 

Q. Do I understand correctly that on the Home- 
wood Tract you first made attempt to rent those 
without an option to purchase? A. Yes. 

@. And you weren’t able to rent a single house 
without an [93] option to purchase? 

A. I suppose—I think that the guys down there 
couldn’t rent any of them at all and the option to 
purchase contract was born at that time. 

@. Why, then, was there a difference between 
the Homewood Tract and Southwood and Shore- 
view that were built later? There you gave no 
option to purchase, correct? 

A. Well, there is your answer. We didn’t have 
to. The option to purchase was no advantage to us. 
There never would have been an option to purchase 
if I could have helped it. 

Q. Would you explain that in a little more de- 
tail, Mr. Chamberlain ? 

A. Well, certainly. It is easy to explain. This 
option to purchase clouds the title to the house, 
and as long as an option to purchase is alive, why, 
_ the house doesn’t exactly belong to you and doesn’t 

exactly belong to the tenant. It belongs to the 
tenant if he wants it to, and you have to wait for 
him to make an election before you know where you 
stand. For instance, if we hadn’t had these options 
to purchase we wouldn’t have had to allow these 
people to abuse these houses so. 

Q. I understand from your testimony, Mr. 
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Chamberlain, that it is your opinion that the Cor- 
poration’s intention was simply to rent these houses ? 
They had no intention to sell the houses? [94] 

A. No, not at that time. 

@. Could you explain, then, why it is that all the 
tax returns that have been introduced in evidence 
and identified as tax returns of the Corporation 
show that the business of the corporation wasn’t 
just the rental of houses to war workers, but the 
rental and sale of houses to war workers. 

A. I think that designation is perfectly all right. 
TJ think it is a literal interpretation of the person 
preparing the returns as to the activities of the 
Corporation. 

@. You were engaged in making sales, then, as 
well as renting, 1s that what you mean? 

A. Now, where there was a sale made, the com- 
pany was in the position of having sold a house, 
and so | think that the return should say it cov- 
ered not only renting, but also selling. Some of 
these sales were involuntary, as vou know. 


Q. Well, once you had given a purchase option | 


in a lease to a tenant, then I take it the Corporation 
couldn’t verv well prevent the tenant from exer- 
cising the option to sell if he wanted to? 

i ING. 


@. And that insofar as those leases are con- 


cerned, the corporation was, in effect, holding those 
houses for sale to the tenant if they desired to buy, 
is that not correct? 

A. I think that is a faix statement. It is jus¢g 


‘ 
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like a person in jail being a resident of the jail. 
It isn’t because [95] he wants to. It is because he 
is In there and can’t get out. 

Q. You stated that after some experience it ap- 
peared renting these houses was not a_ profitable 
business, 1s that correct ? 

A. No, it didn’t appear to be. 

@. I then take it that sometime in—yon said the 
spring, was it, of 1945, vou decided the houses 
should be sold as thev became vacant, is that cor- 
rect? 

ee ell, itisn ft exactly the ease, either. 
We are talking about two different situations. In 
Pacific Homes the most vivid spot in my recollection 
is Southwood and seeing some weeds in the front 
vard, and that is where I decided to sell the houses 
as they became vacant. 

Q@. And when did you make that decision ? 

A. Oh, it was in June or July. 

Q. Of what year? 

A. Or May, 1945. I think it was right VE Day, 
which I believe was May 10th. 

Q. Well, would you state that after that time, 
then, the Corporation or you had the intention that 
the Corporation should hold these houses for sale 
to customers as the houses became vacant ? 

A. No, they were held for rent; but the restric- 
tion J put on previously that they were not to be 
sold at all was lifted. 

Q. Were there any instances that occurred that 
you can recall where persons came to you and asked 
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you to buy those [96] houses prior to that time and 
you refused to sell them? 
A. In Sunnyvale, yes. 
Q. In Sunnyvale? Which tract is that? 
A. Sunnyvale had Homewood and Southwood. 
@. At Homewood, however, the tenants all had 
options to purchase—at least the first tenant, is that 


correct ? 
Q. So that there was nothing you could do about 
preventing sales to those tenants ? A. No. 


®. In Southwood, you say there were instances 
you recall when persons wanted to purchase the 
house and you refused to sell it? 


A. In the early part of the year. 

Q. What year? A. 1945, 

@. <As the one-year leases had expired ? 
A. Yes. 

Q. 


Are you familiar with— Where are the resolu- | 
tions of the Board of Directors? 

According to the minutes of the meeting of the 
Board of Directors of Pacific Homes, Inc., on De- 
cember 9, 1948, it 1s stated, and I quote: 

‘‘The Chairman then stated that the Corporation 
had sold and would in the future sell some of the 
homes owned by it, and that it would be advisable 
for [97] the directors to ratify the execution of all 
documents that had heretofore been executed by 
officers of the Corporation with respect to sales 
heretofore made, and to specifically authorize the 
execution of documents with respect to sales to be 
hereafter made. 
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‘‘A discussion was had, and on motion duly made, 
seconded, and unanimously carried, the following 
resolution was adopted.’’ 

T won’t quote the resolution, but I just want to 
ask you if you recall the meeting of the Board of 
Directors? Ae Ves. 

Q. In December, 1943? 

A. And T ean inform you as to the discussion 
had if you would like to hear it. 

Q. I am simply interested in finding out if at 
that time the Corporation did not, in effect, decide 
that it should sell these houses ? 

A. Some of those houses. Some of those houses 
were so beat up thev weren’t worth keeping, and 
we decided to sell the ones that had been abused the 
worst, put them into shape and sell them to people 
who would take them that way. 

Q. Is it not true, Mr. Chamberlain, that the 
decision to sell these houses was made as a result 
of your determination that that would be the way 
to make the most profit out of these [98] houses ? 

A. Well, insofar as we weren't making any 
money out of rent of them at all, I would say that 
was a fair statement. Whether that was my con- 
clusion or not at any given time, I can’t say. 

Q. After the decision was reached to sell these 
houses to persons as the houses became vacant, you 
have indicated that the Corporation did then sell 
to anvone that appeared that wanted to buy, is that 
correct ? A. Correct. 

@. And you also testified it wasn’t necessary to 
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employ any special selling whatever because your 
regular staff was able to make all the arrangements 
necessary for the sale of the houses, is that correct? 

A. Well, it wasn’t a staff exactly: It was this 
woman who was the tract manager that did it, or 
the man that was the tract manager as the ease 
may he. 

Q. If I understood vou correctly, then, at the 
time that the decisicn was made that the houses 
should be sold as they became vacant, it thereafter 
Was nnnecessary to engage in any kind of activity, 
any kind of active sales campaign, because the 
houses more or less sold themselves? Would that 
be a fair statement? 

A. IT am trying to think of the implication of 
that. I think that is a fair statement. [99] 


* % * 


JAMES E. MOORE 


a witness recalled on behaif of the plaintiff, having 
been previously duly sworn to tell the truth, the 
whole truth and nothing but the truth, testified as 
follows: 


Further Direct Examination 
By Mr. Wrixon: 


Q. Mr. Moore, [I will show you Plaintiff’s Ex- 
hibit 10, being the folder relating to the Homewood 
Tract, and I will ask you to state to the Court 
whether you examined all the folders for the Home- 
wood Tract houses ? ie Mes. 
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Q. And did you in all the folders which you 
examined find one or more leases corresponding in 
form to the leases which are shown in the folder 
introduced in evidence in this case for the Home- 
wood Tract? [101] A. Yes. 

Q. And did you examine folders in the South- 
wood Tract for each house in the Southwood Tract? 

xe Ves, 

Q. And did you find in each of the folders with 
respect to the Southwood Tract a lease correspond- 
ing in form to the lease which is in the folder which 
is in evidence for the Southwood Tract in this case? 

A. Yes. 

Q. Did you examine a folder for houses in the 
Shoreview Tract? A. Yes. 

Q. And did you find in each folder of the Shore- 
view Tract a lease corresponding in form to the 
lease which is in evidence for the Shoreview Tract 
in this case ? 

A. Yes. It could be there are some exceptions 
to these three tracts, and I would like to see an 
exhibit that I prepared so that I could point out 
those exceptions. 

Mr. Blackstone: Are the exceptions these things 
which are shown in Column 4? 

A. I believe so. I would like to take a look and 
make sure of that. 

Well, ves, it is in Column 4 on the Homewood 
Tract at Footnote ‘‘C’’ where there was no evidence 
of a signed lease agreement in that file folder. [102] 
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On the Southwood Tract the exception would be 
Footnote ‘tA’? where the manager of the tract had 
been allowed to transfer his option from the Home- 
wood Tract. 

And on the Shoreview Tract in the Column headed 
up “Other’’ with parenthesis A, there were sever 
where T found no written lease agreement. 

* * oe 

May the record show that at a special meeting 
of the Directors of Pacific Homes, Inc., held on the 
18th dav of April, 1942, pursuant to a written 
waiver of notice signed by all of the directors of 
the Corporation, the followmg resolution was 
adopted : 

‘Resolved: That Robert Wood and Louis 
Scheungnab be, and they hereby are elected to be 
Vice-Presidents of Pacific Homes, Inc.; and that 
David Bohannon be and hereby is imstructed to 
notify and advise Wood and Scheungnab as to their 
duties in relation to the negotiations of rental con- 
tracts | 1034 

With the Court’s permission, also, I would lke 


to make a further reference to a special meeting of | 


the Board of Directors of Pacific Homes, Inc. 

May the record show that a special meeting of 
the Directors of Pacific Homes, Inc., was held at the 
office of the Corporation on the 28th day of Septem- 
ber, 1946, at 10 o’clock a.m. of that day, and at the 
said meeting the Board of Directors proceeded to 


consider the matter of winding up and dissolving 
the Corporation, and upon motion unanimously | 
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carried, the resolution relating to dissolution and 
winding up of the Corporation was then adopted. 

Further, with the Court’s permission, I would 
like to read into the record the details coneerning 
the option to purchase which was granted to the 
tenants in the Homewood Tract. Your Honor has 
been advised that options were granted, but if I 
may, I would like to read the form of the option 
into the record. 

The Court: What is your thought? What is the 
purpose of this testimony? To prove what? 

My. Wrixon: The purpose of it is merely to ac- 
quaint your Honor with the terms of the option 
agreement. 

The Court: What benefit does that enter into a 
tax in this case? 

Mr. Wrixon: The only purpose, your Honor, is 
to amplify the testimony that was given vesterday 
eoncerning the [104] necessity for giving these pur- 
chase options in order to fill the houses that were 
held for rental, and I was merely suggesting it 
might be in order to inform your Honor of the 
terms of the option. 

The Court: I am trying to follow your testi- 
mony, but in what manner does that have to do 
with the tax in this case? 

Mr. Wrixon: Well, so far as the plaintiff is 
concerned, it doesn’t have anything directly to do 
with the imposition of tax. It is just one of the 
statements, one of the facts which are required to 
be presented in order to present the entire case. 
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We do not. believe that, in and of itself, it has any 
direct hearing on the tax consequences. 

The Court: Very well, proceed. 

Mr. Blackstone: May I reply to that comment? 
The Government’s position is that the giving of 
an option for purchase has a very definite bearing 
on the issue of whether this Corporation was hold- 
ing these houses for sale. We have no objection, of 
course, to the plaintiff acquainting your Honor with 
the details of the option. There is no objection to 
his reading the option. 

Mr. Wrixon: May the record show that I am 
reading from one of the documents contained in 
Plaintiff’s Exhibit 10, being a lease dated June 15, 
1943, to L. W. Ocken. I am reading the portion 
relating to the option: [105] 


‘During the continuance of this agreement, and 
while you are not in default, you shall have the 
option to purchase the property for the sum of 
$4,000 as follows: 

“A payment of $400 plus interest thereon at the 
rate of 6 per cent per annum from the date of this 
letter until! paid shall be made by you in eash to 
Pacific Homes, Inc., at the time you elect to pur- 
chase the property; and you shall then assume or 
renew the then unpaid halance of the FHA loan 
against the property in such manner as to relieve 
Pacific Homes, Inc., of any lability therefor. 

‘You shall also pay the cost of the title policy 
and the cost of executing and recording documents. 

“Such cash payment to Pacific Homes, Ine., will 
be reduced at the time you elect to purchase the 
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property by the difference between, one, the total 
of all rent paid by you and, two, the total of ail 
FHA payments made by Pacific Homes, Inc., on 
the Joan covering the property from date hereof. 

‘The additional provisions set forth on the re- 
verse side hereof ave incorporated in and made a 
part of this agreement. [106] 

‘‘ Additional provisions: 

‘1. The property covered by this agreement is 
described as follows: 

‘2, If the dwelling on the property is wnder 
construction at the time this agreement is executed, 
the rental shall commence on the date Pacific 
Homes, Ine., can deliver possession of the property. 

**3. No alterations of any kind in the dwelling 
shall be made without the prior written consent of 
Pacific Homes, Inc. 

‘4. The rentors shall pay for all utilities serv- 
ices furnished to the property. 

“5. The renter shall keep the property in first 
class condition and shall pay for all repairs. 

‘6. The renter shall not have the right to sublet 
the property or to assign this agreement or any 
interest in the property without the prior written 
consent of Pacific Homes, Ine. 

“7 The FHA payments referred to herein shall 
include all payments made on account of principal 
and interest, fire insurance, taxes, FHA mortgage 
insurance, and all other FHA charges. 

“8. The option to purchase granted to the renter 
shall be conditioned upon the renter being accept- 
able to the FHA as borrowers in heu of [107] 
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Pacific Homes, Ine., and shall be subject to any 
conditions imposed by the War Production Board. 

‘*9. The option to purchase shall expire on the 
first to occur of the following: 

‘A. Surrender of possession by the renter, or 

‘‘B. The expiration of 30 months from the date, 
or 

“C. Default by the renter which remains wun- 
remedied for 10 days after notice given to the rent- 
ers by mail addressed to No. (blank) Avenue, 
Sunnyvale, California. 

‘Pacific Homes shall have the right to inspect 
the homes at any time. 

‘11. The renters are required to give at least 
15 days’ notice before vacating, and are required 
to remove all rubbish from the premises.”’ 


I would like to ask permission, your Honor, to 
read one further portion of the exhint attached 
to the stipulation—Exhihit No. 1. 

Your Honor will recall that the application for 
priorities in the Homewood case for the first 175 
houses indicated it was an application for priori- 
ties to build houses for sale. It has heen stipulated 
that after the appheation had been filed, that is, 
shortly before March 8, 1943, Pacific Homes, [108] 
Inec., addressed a letter to the Federal Housing Ad- 
ministration relating to said December 31st, 1941, 
application concerning the 175 houses. This is the 
letter, which I will now read. 

The letter is undated, but it is stipulated it was 
written shortly prior to March 8, 1943. 
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“Mr. D. C. McGinnes, District Director, 
‘‘Hederal Housing Administration, 

*315 Montgomery Street, 

“San Francisco, California. 


‘‘Re: Priorities in Case No. 77-121-000866 in 
Serial No. 1731. 


“Dear Mr. McGinnes: 


‘“Number of units 175. Number of rooms, 5 (2 
bedrooms). Total payment per month during option 
$45.00. Agreed sales price 24 at $4,100, 151 at $4,000. 
Length of option, 30 months. 


“The above application was filed under date of 
December 31, 1941. 


‘All of the above houses are completed and oc- 
cupied on the rental-option plan. Although the 
original application was for the purpose of sale, 
we have proceeded on the rental-option basis and 
have given all occupants option to purchase. We 
now discover in our original appheation a_ sales 
price was set $3,675. This obviously was an error 
as we did not vary from our original estimates [109] 
of cost and sales price. The price set forth in the 
option given to tenants is $4,100 for 24 of the units 
and $4,000 for the balance of 151 units. The FHA 
commitment on the 24 units is $3,700 and on 151 
units, $3,600. The total monthly payment on all of 
the units is $4,500 per month each. 


‘““We will appreciate the approval of the sales 
price as originally intended as above set forth. 


154 Pacific Homes, Ine., vs. 


“Very truly vours, Pacific Homes, Inc., 


“DD. D. BOHANNON, 
“Presidént.’’ 


Mr. Wrixon: That is all, your Honor, on behalf 
of the plaintiff. 

Mr. Blackstone: May it please the Court, the 
Government has already introduced in evidence 
three of the tax returns, and we would like to in- 
troduce in evidence as Defendant’s Exhibit D a copy 
of the minutes of a meeting of the Board of Diree- 
tors of Pacific Homes on December 9, 1943. That 
was read to Mr. Chamberlain yesterday, but I would 
like to have the minutes introduced as an exhihit. 

Mr. Wrixon has agreed to make a copy available 
so we wouldn’t have to introduce the entire volume, 
and if that would be agreeable we would supply the 
Clerk either today or tomorrow with a copy to be 
marked Exhibit D. 


DEFENDANT’S EXHIBIT D 


Extract From Minutes of Special Meeting of the 
Directors of Pacific Homes, Inc., Held on De- 
cember 9, 1943 


The Chairman then stated that the corporation 
had sold and would in the future sell some of the 
homes owned by it, and that it would be advisable 
for the directors to ratify the execution of all docu- 
ments that had heretofore been executed by the 
officers of this corporation with respect to sales here- 
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tofore made and to specifically authorize the ex- 
ecution of documents with respect to sales to be 
hereafter made. A discussion was had and, on motion 
duly made, seconded and unanimously carried, the 
following resolution was adopted: 

Resolved, that the President or any Vice Presi- 
dent of this corporation, together with the Secretary 
or any Assistant Secretary of this corporation, he 
and they hereby are authorized to exeeute in the 
name, for and on behalf and under the corporate 
seal of this corporation, all deeds, agreements in- 
tended to effect the release of this corporation from 
hability on FHA loans, and other documents, which 
may be necessary or desirable in connection with 
such sales as may hereafter be made of real prop- 
erty owned by this corporation. 

Resolved, Further, that all deeds, agreements and 
other documents of the character referred to in the 
first paragraph of this resolution which have here- 
tofore been executed in the name, and for and on 
behalf of this corporation, by its President or any 
Vice President, and its Secretary or any Assistant 
Secretary, be and the same are and each of them 
is hereby ratified and approved. 


[Endorsed]: Filed December 14, 1954. 


We have no other evidence, vour Honor. 


[Endorsed]: Filed April 15, 1955. [110] 
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[Plaintiff’s Exhibit No. 12 is an application by 
plaintiff to the Office of Production Management, 
Division of Priorities, dated December 31, 1941, and 


numbered 77-121-000866, for a preference rating on | 


material entering into the construction of new 


privately owned defense housing under preference | 
Order P55, and is applicable to 175 of the 212 | 
houses constructed by plaintiff at Homewood Tract. — 


The application contains a certificate by plaintiff 
that it proposes new construction as follows: 

‘4. New construction for sale (nelude only 
single-family properties for sale-detached, semi- 
detached, and row houses): 

‘“(a) The number of dwelling units for sale and 


t 


) 
| 
| 


, 


the proposed sales price, including land, buildings — 


and improvements are: 
‘Number of dwelling units: 175. 
“Sales price Per unit: at $3,675.00. 
‘‘Number of Dwelling units ;: —— 
Sales price per unit: ——’’] 


[Endorsed]: Filed December 13, 1954. 


=~] 
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[Plaintiff’s Exhibit No. 13 is an application by 
plaintiff to the Office of Production Management, 
Division of Priorities, dated April 6, 1942, and 
numbered 77-121-001571, for a preference rating 
on material entering into the construction of new 
privately owned defense housing under Preference 
Order P55 and is applicable to 31 of the 212 houses 
constructed by plaintiff at Homewood Tract. The 
application contains a certificate by plaintiff that it 
proposes new construction as follows: 

“5. New construction for rent (includes single- 
family properties for rent, and row houses): 

‘“Ca) The number of dwelling units for sale and 
the proposed sales price, including land, buildings 
and improvements, are: 


‘Number of dwelling units: 31. 


‘Total monthly rent per unit: $50.00. 


‘‘Number of dwelling units: 


‘‘Sales price per unit: ——’’]} 


[Endorsed]: Filed December 13, 1954. 
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[Plaintiff’s Exhibits Nos. 14, 15, and 16 are appli- — 


eations by plaintiff to the Office of Production Man- 
agement, Division of Priorities, dated May 28, 1943; 


September 9, 1948, and October 21, 1943, respec- | 
tively, and numbered 111-00487, 99-121-00609 and — 
99-121-01049, respectively, for a preference rating on | 


material entering into the construction of new pri- 


vately owned defense housing under Preference — 
Order P55, and is applicable to the total of 63 houses | 
constructed by plaintiff at Shoreview Tract. Each | 
application contains a certificate by plaintiff that 1t — 


proposes new construction as follows: 


‘“Mhe Undersigned Hereby Certifies and Agrees — 
That for the Duration of the Emergency Deelared | 


to Exist by the President on September 8, 1939: 
‘1. J will hold for rent the following aceommo- 
dations at rental per units or in excess of the 


monthly charges designated in this schedule, except — 


as otherwise authorized by General Orders 60-2 and 
60-3 of the National Housing Ageney; and [ will not 
include in the lease of said acconmodations any op- 


tion to purchase except in accordance with said gen- | 
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eral orders. (List on any one line only aecommoda- 
tions having the same room count, basic type symbol 
and rental. Give the exact rent in each case, not a 
range of rents. For information necessary to com- 
plete this schedule, see instructions) :”’ 

The number of houses to be built under the three 


applications are: 


Family Dwelling Units 
Monthly Rent Per Accommodation 


No. of Basic Charge for 
No. of Rooms Type Block Total Tenant Shelter 
Units Hach Symbol Lot No. No. Rent Services Rent 
os i, I $50.00) <a es ae 
Wo Ol | Saree B50) 00 Se 2 soa 5 ot Oe 
: 0, t _ aaa 1) re Se 


[Endorsed]: Filed December 15, 1954. 


Pe ON TIRES EXHIBIT No. 17 


fPlaintiff’s Exhibit No. 17 is an application by 
plaintiff to the Office of Production Management, 
Division of Priorities dated September 9, 1943, num- 
bered 99-121-00563 for a preference rating on ma- 
terial entering into the construction of new privately 
owned defense housing under Preference Order P55, 
and is applicable to the 72 houses constructed by 
plaintiff at Southwood Tract. The application con- 
tains a certificate by plaintiff that it proposes new 
construction as follows: 


Family Dwelling Units 
Monthly Rent Per Accommodation 


No. of Basic Charge for 

| No. of Rooms Type Block Total Tenant Shelter 
_ Units Each Symbol Lot No. No. Rent Services Rent 

Me (2 8 lb 1 on $50.00.0 2 eee oe 


t 


: ine. | 
[Endorsed]: Filed December 13, 195+. 
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[Title of District Court and Cause. ] 


CERTIFICATE OF CLERK TO RECORD 
ON APPEAL 


I, C. W. Calbreath, Clerk of the United States 
District Court for the Northern District of Califor- 
nia, do hereby certify that the foregoing and accom- 
panying documents and exhibits, listed below, are 
the originals filed in this Court in the above-entitled 
ease and that they constitute the record on appeal 
herein as designated by the attorneys for the appel- 
lant: 

Complaint to recover taxes paid. 

Answer. 

Requests for admissions under Rule 36. 

Response of defendant U. S. of America to re- 
quests for admissions. 

Stipulation with plaintiff’s exhibits 1 to 7 at- 
tached. 

Memorandum opinion. 

Findings of fact and conclusions of law. 

Judgment. 

Notice of appeal. 

Cost bond on appeal. 

Designation of record on appeal. 

Reporter’s transcript of one volume of trial. 

Plaintiff’s Exhibits Nos. 8 to 22, inclusive. 

Defendant’s Exhibits Nos. A to D, inclusive. 


In Witness Whereof, I have hereunto set my hand 
and affixed the seal of said District Court, this 18th 
day of April, 1955. 
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[Seal] C. W. CALBREATH, 
Clerk. 


By /s/ MARY C. ROBB, 
Deputy Clerk. 


ie ae | 

| 

[Endorsed]: No, 14,732. United States Court of | 
Appeals for the Ninth Cireuit. Pacific Homes, Ine., | 
a Corporation, Appellant, vs. United States of 
America, Appellee. Transcript of Record. Appeal 
from the United States District Court for the North-- 


ern District of California, Southern Division. | 
1 
Filed April 19, 1955. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for the | 
Ninth Circuit. | 
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United States Court of Appeals 
for the Ninth Circuit 


No. 14,732 


PACIFIC HOMES, INC., a California Corpora- 
tion, 
Appellant, 
vs. 


UNITED STATES OF AMERICA, 
Appellee. 


STATEMENT OF POINTS UPON WHICH 
PLAINTIFF-APPELLANT, PACIFIC 
HOMES, INC. A CORPORATION, IN- 
TENDS TO RELY 


i 


The Court erred in finding as facts upon material 
issues in this case the following: 

(a) that the houses in the Southwood Tract were 
ever held primarily for sale to customers in the 
ordinary course of Plaintiff-Appellant’s trade or 
business, and 

(b) that the houses in the Shoreview Tract here 
in issue were ever held primarily for sale to cus- 
tomers in the ordinary course of Plaintiff-Appel- 
lant’s trade or business, and 

(c) that the houses in the Homewood Tract, 
which were sold to persons without options to buy, 
were ever held primarily for sale to customers in 
the ordinary course of Plaintiff-Appellant’s trade 
or business. 
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That the ‘Court erred in failing to find as facts 
upon material issues in this case the following: 

(a) that the houses in the Southwood Tract were 
held as an investment for the purpose of renting 
such houses to defense workers and were so held at 
the time that Plaintiff-Appellant decided to lqui- 
date said tract. 

(b) that the houses in the Shoreview Tract here 
in issue were held as an investment for the purpose 
of renting such houses to defense workers and were 
so held at the time that Plaintiff-Appellant decided 
to liquidate said tract. 


(c) that the houses in the Homewood Tract, | 


which were sold to persons without option to buy, 

were held as an investment for the purpose of rent-— 
| 

ing such houses to defense workers and were so_ 


held at the time that the Plaintiff-Appellant decided — 


to liquidate said tract. 
EE 


That the Court erred in failing to find as facts 
upon material issues in the case the following: 


(a) That in early May, 1945, Plaintiff-Appel- 


lant decided to liquidate the Southwood Tract. 

(b) that in early May, 1945, Plaintiff-Appellant 
decided to liquidate the Shoreview Tract here in 
issue. 


(ec) that in early May, 1945, Plaintiff-Appellant — 


decided to liquidate the houses in the Homewood 
Tract not subject to an option to purchase on the 
part of the lessee. 


United States of America 169 
IV. 


That the Court erred in failing to find as facts 
upon material issues in the case, namely: 

(a) that prior to early May, 1945, Plaintiff- 
Appellant did not sell houses in the Southwood 
Tract with frequency or continuity. 

(b) that prior to early May, 1945, Plaintiff- 
Appellant did not sell houses in the Shoreview 
Tract here in issue with frequency or continuity. 

(ec) that prior to early May, 1945, Plaintiff- 
Appellant did not sell houses in the Homewood 
Tract (other than those sold to option holders) with 
frequeney or continuity. 


y. 


That the Court erred in failing to find as facets 
upon material issues in this case: 

(a) That after Plaintiff-Appellant decided to 
liquidate the Southwood Tract, the method in which 
Plaintiff-Appellant sold houses in the Southwood 
Tract did not amount to going into the business of 
selling to customers in the regular course of trade or 
business and that in making such sales, Plaintiff- 
Appellant did not thereby enter the real estate busi- 
ness or carry on the sales in the manner in which 
such a business is ordinarily conducted. 

(b) That after Plaintiff-Appellant decided to 
liquidate the Shoreview Tract here in issue, the 
method in which Plaintiff-Appellant sold houses in 
the Shoreview Tract did not amount to goimeg into 
the business of selling to customers in the regular 
course of trade or business and that in making such 
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sales, Plaintiff-Appellant did not thereby enter the 
real estate business or carry on the sales in the man- 
ner in which such a business is ordinarily conducted. 

(c) That after Plaintiff-Appellant decided to 
liquidate the Homewood Tract, the method in which 
Plaintiff-Appellant sold houses in the Homewood 
Tract (other than to option holders) did not amount 
to going into the business of selling to customers in 
the regular course of trade or business and that in 
making such sales, Plaintiff-Appellant did not 
thereby enter the real estate business or carry on 
the sales in the manner in which such a business is 
ordinarily eondueted. 


VI. 


That the Court erred in failing to find as facts 
upon material issues in the case the following: 

(a) That Plaintiff-Appellant’s sales of houses in 
the Southwood Traet were sales in the course of 
liquidation of its investment in that Tract. 

(b) That Plaintiff-Appellant’s sales of honses in 
the Shoreview Tract here in issue were sales in the 
course of liquidation of its investment in that Tract. 


(ce) That Plaintiff-Appellant’s sales of houses in | 


the Homewood Tract (other than to option holders) 
were sales in the course of liquidation of its invest- 
ment in that Tract. 
VA 

Finding number 6 of the Court’s Findings of Facet 
is in error in stating that the Chairman of the Board 
of Directors of Plaintiff-Appellant expressed the in- 
tention of plaintiff to sell its houses on December 9, 


1943, whereas, in fact the Chairman merely stated 
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that the corporation had sold and would in the fu- 
ture sell some of the homes owned by it. Said fmd- 
ing is further erroneous in failing to state (except 
with respect to homes in the Homewood Tract on 
which there was an option to sell) that plaintiff in- 
tended to rent all of its houses until it decided im 
early May, 1945, to liquidate the Tracts. 
VEE 

That the Court erred in concluding as a matter 
of Jaw that the income received by plaintiff from 
the sale of its houses in the Southwood Tract in the 
fiscal years 1945, 1946 and 1947 was taxable as ordi- 
narv imcome. 

1G 


That the Court erred in concluding as a matter of 
law that the income received by plaintiff from the 
sale of its houses in the Shoreview Tract here in 
issue in the fiscal years 1945, 1946, and 1947 was 
taxable as ordinary income. 


x. 


That the Court erred in concluding as a matter of 
law that the income received by plaintiff from the 
sale of its houses in the Homewood Tract (other 
than sales to option holders) in the fiscal vears 1945, 
1946, and 1947 was taxable as ordinary income. 


XI. 


That the Court erred in failing to conclude as a 
matter of law that the gain realized fiom the sale of 
houses in the Southwood Tract held by Plaintiff- 
Appellant for more than six months, should be 
taxed as a long-term capital gain instead of as 


172 Pacific Homes, Ine., vs. 


ordinary gain, and in failing to determine the 
amount to which Plaintiff-Appellant is entitled by 
way of judgment under paragraph 15 of the stipu- 
lation in evidence. 

XI. 


That the Court erred in failing to conclude as a, 
matter of law that the gain realized from the sale 
of houses in the Shoreview Tract held by Plaintiff- | 
Appellant for more than six months, should be | 
taxed as a long-term capital gain instead of as _ 
ordinary gain, and in failing to determine the | 
amount to which Plaintiff-Appellant is entitled by 
way of judgment under paragraph 15 of the stipu- 
lation in evidence. 

XITI. 


That the Court erred in failing to conclude as a 
matter of law that the gain realized from the sale 
of houses in the Homewood Tract (except on sales , 
to option holders) held by plaintiff-appellant for | 
more than six months, should be taxed as a long- 
term capital gain instead of as ordinary gain, and 
in failing to determine the amount to which Plain- | 
tiff-Appellant is entitled by way of judgment under 
paragraph 15 of the stipulation in evidence. 


XIV. 


That the Court erved in failing to find as a fact 
that plaintiff-appellant’s decision to liquidate the 
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tracts was caused by the adverse economic conditions 
incident to the end of World War II. 
Dated, this 26th day of April, 1955. 
/s/ L. W. WRIXON, 
/s/ CARL. R. SCHULZ, 
Attorneys for Appellant. 
Receipt of Copy acknowledged. 


[Endorsed]: Filed April 26, 1955. 
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STIPULATION THAT PORTIONS OF 
EXHIBITS NEED NOT BE PRINTED 


Tt is hereby stipulated by and between counsel 
for the respective parties in the above appeal that 
those portions of the exhibits not designated by 
either party to be included in the printed record on 
appeal may he printed by either party as an appendix 
to its brief, or in the alternative either patty may 
furnish to the Court four typewritten copies of such 
portions. 


Dated: April 28, 1955. 


LLOYD H. BURKE, 
United States Attorney ; 


By /s/ GEORGE A. BLACKSTONE, 
Assistant United States Attorney, Attorneys for 
Appellee. 
Dated: Mav 2, 1955. 


/s/ L. W. WRIXON, 
/s/ CARL R. SCHULZ, 
Attorneys for Appellant. 


Tindorsed]: Filed May 4, 1955. 


